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KJ>.N.T. r.rm 1 
(Kafe M S-14-M) 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

Thoma sPal errnq #18024 
Full name and prison number (if any) 
of Petitioner 

vt. 

Hon* Leon Vincent 
Name of Respondent 


Čase No. _ ?A(L_ 

(Clerk to aupply) 

Petition for Writ of Habeas Corpus by 
Person in State Custody 


INSTRUCTIONS—READ CAREFIJLLY 




To be considered by the District Court, this petition must be in writing (legibly handwritten 
or typeivritten), signed by the petitioner and verified (notarized). Answers to each applicable 
question must be concise. If the space is too smáli for the answer to a particular question, finish 
it on the reverse side of the page or insert an additional blank page, making clear to which 
queation the continued answer refers. 


Every petition for habeas corpus must be -worn to under oath. A falše statement of a materiál 
fact in the petition may be made the basis of prosecution and conviction for perjurv. Petitioners 
should také care that their answers are true and correct. 


If the petition is taken in forma pauperis , it shall include an aihdavit (attached at the back 
of the form) setting ťorth information that will establish whether petitioner will be unable to 
pay the fees and costs of the habeas corpus proceedings. 


Whcn the petition is complcted, the originál and one copy shall be mailed to the Clerk of the 
District Court for the Eastern District of New York. 


A*1 
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1. Plače of detention _9 reen _ p acility f Stornville, M .Y. 

2. Name and location of court which imposed sentence _?ichn»nd__^wit3r_Su2reme_ Court 

_St * Geo rjjťij^ Richmond _Co un ty f _ 


3. The indictment number or numbers (if known) upon which and the offense or offenses 
tor which sentence was imposed: 

(a) lst degree, Grand Laxceny 2nd degree 


(b) 


4. The dáte upon which sentence was imposed and the terms of the sentence: 
( a ) _June 27 1 1969_0-25 & 0-7 Concur rent 


5. Check whether a finding of guilty was madc 
(a) after a plea of guilty_ 


(b) after a plea of not guilty_™ 


(c) after a plea of nolo contenderc 


6. If you were fonnd guilty after a plea of not guilty, check whether that finding was made 
by 

V 

(a) a jury - 


(b) a judge without a jury 


7. Did you appeal from the judgmcnt of conviction or the imposition of 
sentence? __Ycs_ 


8. lí you answered "yes” to (7), list 

(a) the name of ench court to which you appcaled: 


o 

















i. Appellate Division, Second Department_ 

U. New_York Sjtate Court Of Appeals 

iii._ 

(b) the result in each such court to which you appealed: 

i. Un animously Affirraed 

ii. Unanimously Affirned_ 

iii. _ 

(c) the dáte of each such result: 

i. _MaZ-24,._1971__ 

ii. April__25_,1973 

iii. _ 

(d) if known, citations of any written opinion or orders entered pursuant to such results: 

i No Opinion 

ii. _Opin ion by Gab r_i e lli f J. Citát ion unknown 


9. If you answered “no” to (7), statě your reasons for not so appealingr: 
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(c) 





10. State concisely all the grounds on which you base your allegation that you are beinp held in 

custodyunlawfully: Convicticn denied petitioner due process and equal 

protection in that: 

(a) 


The in-court Identification was tainted and influenced by 
an inherently suggestive out-of-court identification proceduře which 
singled out relator as the person who should be identified. 


Prosecutor f s inflamnatory and prejudicial statements 
regarding matters not in evidence deprived relator of an entitled fair and 
irapartial trial. 


He was denied a fair and impartial trial by the Courťs 
arbitrary act of binding and gagging hin which operated to preclude hira 
from conferring with counsel and compelled hin to be a v/itness against hin- 
self. 

The cotnplained of gagging violated relator*s right not to 
be subjected to cruel and unusual punishment. 

(over) 

11. State concisely and in the same order the facts which support each of the grounds set out in 
( 10 ): 

The evening of the robbery two detectives and the victins 
went to í-ew York City 1’olice Headquaters to review modus operandi photo- 
graphs. They identified a Nicholas Giglio and petitioner as the robbery 
tean. At this tane, from the photo Identification they were 90 per cent 
sure petitioner was the robber, but wanted to see him in person to be 
100 per cent sure. On this occasion they turned the photos over learn- 
ing petitioners nane, height, v/eight, hair color, cve color, as well as 
other pertinent infornation apnearing on the back of these pólice photos. 

4 

(Continued insert 4 A) 
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(10 Continued) 


^ The failure of the People to introduce the requisite 
proof for a first-degree robbery resulted in a conviction devoid of the 
evidentiary support Tnandated by New Yorfc Statute and by the U.S. Suprcne 
Court in Thonnson v. City of Louisville (362 U*S« 199) and Greggory v, 
Rits of Chicago (394 U.S. 111) 
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Several days latcr v xtezxs the detectivcs learned where pět- 
itioner was living f and that he was free on bail from several counties. 
They also learned at all tiňes in question, Kicholas Giglio was an in- 
raatc of a penál institution. 

There was no iťáde •» Gilbert identification compliance pro* 
cedure at Police Ileadcruarters. The saně detectives, on different occas- 
ions escortcd both victims to Courts in the Bronx and Queens for the pur- 
pose of identifyiug thé suspects who tlicy already identified in the photos 
They were unsuccessful. On March S* 19ó8 the saně group v:ent to a Court 
in Yqnkers and while seated in the arresting officers autonobile and wait* 
ing tor the suspects to cone out of a Yonkers óffice building the victims. 
identified the suspects and they were arrested. 

áÉ There was never any atter.pt made to advise petitioner, that 

was a suspect in a erine as serious as thisj that he was to be viewed; 
or of any of his rights. The oniy logicial reason for not arresting pet- 
itioncr, or ascortaining if he would voluntarily stand in a line-up f in 
bringing the witnesses irom Staten Island to Ccurts in quecns, Bronx and 
Yonkers, was to show not cnly that petitioner had a nrior rccerd, as vmo 
obvious fron the modious operandi filé, but that he was presently engagged 
in erininal activity as shown by hin being on bail in several counties. 

In addition, tnere were convcrsations čonceraing the čase in tiie travcls 
back and forth fron the various Courts. 

Imaediately, before the trial there v:as a Va.de • Gilbert 
Identification hearing* Tne court held that the nroceduros ušed did not 
taint the in-court identification of the co-defenďants. altliough Chief 
Assistant District Attornev ilalph Dilorio, stipulated: 

n :hr, í)i Iorio: *í would stipulate that under the cir- 
cunstances here, that upon the victim oř victins ack- 
nov/ledging that a photograph looked lil:e one of the perpet* 
rators, that at that point tiie defendant could háve 
been taken into custody by the detective — 

"Tne Court; Tliat is not wi:at is — 

"Mr # Dilorio; —and & line-up proceduře followed in 
accordance v:ith Wade. Kowéver, tác in this čase. that 
proceduře was ňot followed. 

"Tne Court* Mr. Dilorio; theře is only one thing we 
\;ant clarified on the record. lir. Bvseroff contends 
that one of the proceduře safcpuards, or the greater 
part oí the proccdural saieguards prorulgated by 
United States agair.sí V.'aJc, and Gilbert ágainct Cal- 
ifornia# were not conplied with by the proseeution. 

Tliat is f he says tliat, first, there was nevěr any 
r.otification given to the defendant Palermo. 

" M x. Dilorio: niglit 

"Tlíc Court; Tliat he was g^inrpto be viewed by any 
alleged victin, or by anybody, for that natter, and 
that he had a riglit to counscí to rcprcscnt liin at 
such viewing. SoconJly, he contends that there was 
never a forrzal lineup such as is zacant generally by 
tlíc word ‘lineup. 1 Tlierc was no array of persons 
standing still # v.liicli would bc unsuggestive to com- 
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plainants, at wl ich tine'the complainants looked 
aťthe defendant Palermo, There was no such line- 
up,* You cnncede that that is so? 

M i!r* Diloriox Ycs, I concede that is the Fact," 

(Kadě hearing 195 - 196) 

No cxcuse v;as offcrcd by thc’Poople to justify a deliberate variance from 
the V/ade - Gilbert standards. 

The Court*s dccision, pernitting'the in-court Identificat¬ 
ion v:as against the v/eight of credible evidence, and a violation of the 
due process standard of "Sinnons". Though the Court did find the in-street 
Identification of petitioner "did not conforn to the standards establislied 
gi Kadě and Gilbert" yet, it onitted to find that tais confrontution taint- 
V the in-court identification. 


(11 b Cont.) 

' The error was corapounded when the judge in answering these 
objections, on several occasious; stated; "The District Attorney is rca* 
soning fron established evidence," and "The District Attornóy; I assune, 
is arguing fron fact which he believes has been established,", although 
at no tine was any evidence offered by the people or does it appcar any— 
Wherc in the record that petitioner was a "proiessional", profescional 
robber", or that lackover was a fense or MacAluso a bought cop, The judge 
not only pernitted these connents over objectioň, but addcd crcdence to 
thein by the statenents he repeatedly nade abovc, 

During the Peoplc*s sunnation, r.unerous objections were 
by pctitioner*s counsel, when the court rcquésted the ADA to stop 
nás sunnation and ordereds "Just a noňent, please, I.'ow, there nust be 
absolute silence at the counsel table, " The trial transcript indicates 
that the Courťs direction was procceded by an interest detracting factor 
at the defense table: 

"Defendant Palerno confcrs with Mr. 

Evseroif in an audible tone)," 

No exception was taken by defense counsel to the Coutt , s direction that 
"there míst be absolute silence at the counsel table;" Petitioner inquiredx 
"I can*t talk to ny lav/yer? Ile is afraid of ne here, I can*t talk to ny 
lawycr? I háve to stand here and watch nyself be franed?" 

The judge thřcatencd: "You will be brund and gagged if you 
continue, Kow you be quiet," 

Palermo retortedx "I don*t want to sit here and be frane d," 
The judge again threateňed: "You will be bound and gagged 
on one noře outburst, bister, one noře," 

Palermo replied: "You didn*t give ne a fair trial through- 
out the whole trial," 

* The trial judge, addressing the court attendante, ordoredx 
"Get a gag, will you please?" 

Following the in* osition of the gagging order Palermo 
utterod an ine;:cus.*ble vituperative rcnark which \;as directcd at the Court, 

Petitioner v/as bound and gagged for several ninutes during 
which tine petitioncr's attornev and tke judge cnraged in a cojiversatio n 
leading to petitioners promise to rcr.iain ubsolutcly quict and the gag was 

C yc 
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retnoved. The above action took plače before the presence of the éntire 
jury f and'no attenpt was nade at any meaning curative instruction. add- 
itionally* there wasn*t iufficient provaction to warrant such extreme 
treatnent of the accused. 

At the tine of sentense, four nonths after the jury verdict v 
the trial judge rccalled for the benefit of neví counsel v:hat had trans-’ 
pired at the tine Palerro was gagged, and the rationale for his actions. 

The court conceded* in substance, that pctitioner v:as not disorderly* 
disruptive or obstreperous during the trial and that thére were no inter- 
ruptions by petitioner other than the isolated incident* 

Theoretically petitioner v;as bound and gagged even after 
m±he restraint inplenents were renoved by the Cotu’t securing petitioner*s fy*****- 
QKf "absolute slience" at the defense table. 

It is notě worthy that {Juring petitioners trial he became 
suspect in a $4 million dollar Queens County jewelry robbery. On infor- 
mation and belief,at this tine, the court* proseeutor, petitioner^ 
counsel anďothers, began negotiations seeking the retům of the property 
in question* (See, Palerao v ^ockefeller 70 Civ. 3705 S.9.!.'.Y.) The 
Richnond proseeutor was instrunental in having IlacAluse suspended iron 
his job the noming hd was to testify at petitioners trial for conduct 
unbeconing an officer. The proseeutor was aware petitioner*s alibi wit- 
ness, MacAluso* was not officially snsp suposed to be workiug on the day 
he issued the sunnons; that the sunnons were issucd out of there consecut- 
ive nunber order; and that the sumnons were not filed until á few days be¬ 
fore petitioners trial* although issued 13 .nonths previously. Petitioner 
had no way of knowing any of this infornation. 

Petitioner realines he is rcsponsible for any testinony 
elicted fron his witnesses* but how can he be hcld rcsponsible for .líhat an 
^^fficcr of New Jersey did oř did not due witli respect to bis official dut- 
^i.es? Petitioner had the right* and indeed was bound to accept in good faith 
a presunption of regularity in relatión to his alibi witness^ and his dutics 
as a !.’ev; Jersey Motor Vechilc Cfficer. The only one aware oí MacAluso*s 
irregularity and deriliction of duties was’the ilichnond proseeutor and he 
did not cone forward líith this infornation. It is obvious, iř petitioner*s 
alibi witness had acted properly in accordance with his duties petitioner 
líould háve been aequited, and this čase would appear an obvious case^o*. 
nistaken identification. rurthcr if petitioner did not háve the nisfortune 
to get arrested at this tine, it would not háve been importont to anyonc 
what MacAluso did xn or did not do with respect to his duties. It was not 
until petitioner naxle known his defense that MacAluso was cliargcd with any 
wrong doing. 

Petitioner did not offer any alibi until several days befere 
his trial’. You will recall he was arrested several nonths after the pcr« 
petratioň of the erine and*did not recall whcrc he was on the day in 
question. His wife in clcaning sone drawers found the sunnons and noticcd 


( Cont. insert 4 D 0 
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they v/ere issued on the day petitioner was to háve been doing the robbery. 
Had the police arrestcd petitinner as soon as he becarae suspect of the 
crir.e, it is possiblc * he'would liave rercembered v;hcre he v:as on the day 
in question, and his alibi* and any irregularity in iIacAluso*s duties 
might háve been prevented. It is to be renenoered any irregularity by 
MacAluso only bočane ir.nortart after petitioner offcred this as his alibi. 


Interestingly the P.ichnond prosecutor calls petitioner a 
professional and then goes on to say hov* the robbers stayed in the house 
|in full view of the victins for the peťiod of over an hour. 'This in špite 
r of petitioner having a previous record. Of further intercst* v/l en pet-- 
iticner nade a deal for the retům of the jev/elry stolen fron Provident* 
Queens County Captain Detectives John 0*Connor ina passing conversation 
said "v/e know you didn*t commit the Richmond robbery* the M.O. isn*t 
yours. Yoů alv.-ays covered your face in sone respect even before your first 
conviction. 'Why v/ould yru allow these people to loolc at you undiágusid for 
over an hour, this just isn*t your way." Or words to this effect. 


<11 c Cont.) 

aM _ - _ - _ A f the now stands petitioner was tried under the apolic’ 
Thi r £ Sentember x * f 969 • although he weút to trial in February1969. 

lbe proof of this is tie crange in the statute. Incidentiv v/ith the change 
ř canc a ? aí {i rrcxt;ive dci cnce vfcicli petitioner v/as effestivaly 
Wrevented from using if hc so choose to use. It is no table that the v/ay the 
law nov* stands if I liad been convicted within the jurisdiction of the first 
departrent rataer then the sccond departnent I could ónly háve bev i con- 

tyQ . Fla3 ‘iP un erine of robbery sedond degree, a erine pun. shable 
by innnsonment vvitn a naximuia of 15 years. 
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(b) j n summation the District Attorney failed to rcfrain from 
undue iňvolvement in the presentation to the jury of highly prejudicial 
remar^s. Throughout the sunnation, over defense objection, the District 
Attorney consistently refers to petitioner as a "professicnal” and 
•'professional robber". Petitioner never toolc the stand and no basis 
existed for bring out his prior criminal record. 

The proseču tor referred anci insinuated that defense wit- 
ness t Rachover, was involved with petitioner in dealing with stolen 
jewelry and was in fact a fense. 

When referring to Leonard KacAluso, a New Jersey Motor 
Vechile Officer and alibi witness, the prosečutor iraplys that MacAluso 
is an”interested witness” and that he "was approached” and in receipt 
of a "pay off”, a bought cop. These assertions were permitted 
over objection, although no basis existed in fact or on the record. 

These statements and accusations go beyond the purview of fair comment 
on the evidence. 

(Continued insert 4 B) 

^ The requiste proofs necessary to establish the crime of 
robbery first degree were not met. The trial Court submitted to the jury 
the crime of robbery in the first, second and third degrees. It attemp- 
ted to define the meaning of a dangerous insteument under Penál Law Sec. 
160.15 (3). The trial Court was in error as a matter of law. The 
Appellate Division:First Department in People vs Iglesias, 337 NYS 2d 740 
(unofficial) unanimously modified on the law by reducing the degree of the 
crime, robbery in the First degree to robbery in the Second Degree and by 
remitting the matter for resentence on the grounds that there was no 
proof that the gun was loaded or that it was ušed. It held that the new 
Penál Law 160.14 (3) requires more than mere possession of a dangerous 
weapon to establish a crime of robbery in the First Degree. The Court 
noted the amendncnt to Penál Law Sec. 160.15, added a 4th subdivision 
dealing with the situation where a gunis merely displayed. Subdivision 
4 became effective on September x, 1969, after the completión of the 
trial below. 

(Cont. insert 4 D) 

12. Prior to this petition háve you filed with respect to this conviction 

(a) any motion in State court for a new trial? _ 

(b) any petition in State court for a writ of error coram nobis or any motion in the nátuře 

of coram nobis? ___^9_ 

(c) any petitions in State or Federal courts for habeas corpus? ~Yos_ 

(d) any pečitions in the United States Supreme Court for certiorari other than petitions, if 

any, already specified in (8)? _ 

(e) any other petitions, motions or applications in this or any other court? _ 
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13. If you anawered *‘yes” to any part of (12), list with respect to each petition, motion or appli- 
cation 

(a) the specific nátuře thereof: Habeas Corpus - Westchester County - Allege< 
loss of jurisdiction resulted ivhen I was turned over to New Jersey 
authorities without benifit of extradition proceedings. 

Habeas Corpus - S.Ď.Ň.Y. 70 Č 41.43 Frán?:el, 

Loss of iurisdiction resulted froin broken sentence promise. . 

u. ___ 

Habeas Corpus - Westchester Co. transferred 
Dutchess Qol. Same allegations as apneared in S.B.M.Y. habeas application. 

111 • --I --, — T I I -T - - I - - II .. M - „ ,| - , T | n M !■ m .1 ■■ II M 

Habeas Corpus - E.D.N.Y. 72 C 1267 (Dooling 
J.) Broken iv promise - State denying petitioner an effective apoeal. 

Civil Rights petition S.D.N.Y. 70 C 3705 
(Griesa, J.) Brojen Contract, Conspiracy 

(b) the name and location of the court in which each was *led: 

Westchester County Supreme Court, White Plains, N.Y. 
Southern District Court, Foley Square, N.Y. 

1* —--T-r-r-n__—__ — 

Dutchess County Suprerae Court, Poughkeepsie, N.Y. 
jj Eastern District Court, 225 Cadman Plaza East, Bklyn, N.Y. 

Southern District Court, Foley Square, N.Y. 

iii._ 


IV. 


I 

(c) the disposition thereof: 

Disraissed — Anpeal affirmed 

. Dismissed — Failure to exhaust statě remedies. Probable 

. -catrse-denTed;- 

Pending refered back to origional Court 

ii. _ 

Pending sub judice 

iii. _ 

Pending awaiting an available trial dáte 
iv_ 


(d) the dáte of each such disposition: 

December 6, 1972; May 7, 1973 

i. _ 

June 23, 1971 

ii _._P e _? e I n _ ber 13 -» 1972 
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(e) if known, citations of any written opinions or orders entered pursuant to each such dis- 
position; 

i. __ 

ii. _ 

J* iii._ 

iv._ 

14. Has any ground set forth in (10) been previously presented to this or any other court, statě 

or federal, in any petition, motion or application which you háve filed? __Ye_S_ 

15. If you answered "yes” to (14), identify 

(a) which grounds háve been previously presented: 

i. __ All__the__grounds_ s_et__fgrth._in__10__sup_rg,__ 

ii. ___ 

iii. ___;_ 

(b) the proceedings in which each ground was raised: 

i. _ App eal _ _t o _ App e_l 1 at e _ Di YÍ? ijj.n : _ JS e c_Qnd_ _Dej5.a r t_rnen_t_ 

j. Appeal to New York State Court Of Appeals 

iii._ 

16. If any ground set forth in (10) has not previously been presented to any court, statě or fed¬ 
eral, se forth the ground and statě concisely the reasons why such ground has not previously 
been presented: 

(a) 

(b) 

(c) 
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17. Were you represented by an attorney at any time during the course of 


(a) your arraignment and plea? —Xe§_ 

(b) your trial, if any?_X®?_ 

(c) your sentencing?_X®?_ 

(d) your appeal, if any, from the judgment of conviction or the imposition of 

sentence?_ X®.?_ 

(e) preparation, presentation or consideration of anv petitions, motions or applications with 

respect to this conviction, which you filed?__ 


18. If you answered “yes” to one or more parts of (17), list 

(a) the name and address of each attorney who represented you: 

i. _Jacob Evseroff 186 Jeroj. emon Street Bklyn, N.Y, 
Edward Bobick 149 West 72 Street New York, N.Y. 
.. Hyman Bravin 6 East 45 Street New York, N.Y* 


ni. 


(b) the proceedings at which each such attorney represented you: 


Evseroff Richmond Trial 


Bobick Ric'mond sentencing and Queens deal 

Hynan Bravin apr.eal in both appellate division and the 
Court of Appeals: Also on a rnotion and hearing to with- 

draw my guilty olea in Queens County* 

8 
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19. If you are seeking leave to proceed in forma pauperis, háve you completed the sworn aflidavit 
setting forth the required information (see instructions, page 1 of this 
form) ?_i*®_ 




Signatuře of Petitioner 


State Of New York 
County of Dutchess 


1 


sa 


-_Paler_rno-being first sworn under oath, presents that he 

has subscribed to the foregoing petition and does statě that the information therein is true and cor- 
rect to the best of his knowledge and belief. 



Signatuře of Petitioner 



SUBSCRIBED and SWORN TO before me this 
t ~'day of_ 

(raon), 

Notáry P 


My commission exp i ros 

íiMOND W GittOkO y > 

*- dotahy pmuc. -s,,,' ^ Ň.w řik — 

(Si«líUt)in Outchoj* Coonly 
Cofmn.uicn Lxpira* Much 30, 1975 



(ycar) 


. 2 Y\ . 


** ' * - jy* • V 1 *'” 1 

- -jř ' . AW W*' 4 *. 


r 


i 
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FORMA PAUPERIS AFFIDAVIT 
(see inatructions, page 1 of this form) 

Thomas Palermo, being duly sworn deposes and says: 

That I am the plaintiff in the above entitled proceedings; that i 
support of my motion to proceed without being required to prepay fees, 
costs, or give security thorefore, in the prosecution of this action be- 
cause of my poverty* 

I háve not received any income from a business, profession, or ot 
form of self-employment, or in the form of rent pavments, interest and 
dividends in the past 12 nonths; nor do I own any cash oř checking/saving 
account reál estate, stocks, bonds notes, or automobiles. 

I believe in good faith that I am entitled to the relief I am 

seeking. 




Signatuře of Petitioner 


State Of New York 
County Of Dutchess 

-31lQCJA5_P_al?Xmo-- being first sworn under oath, presents that he 

has subscribed to the above and does statě that the information therein is true and correct to the 
best of his knowledge and belief. 




Signatuře of Petitioner 


SUBSCRIBED and SWORN TO before me this 



My commisxion expires 


ÍSJ*OHO W. OiřtORD. M. 

-- f^OTARf alKtyt 

(monOftrsidmg m 

Conm u on Up.<»* IWÍ 


(yoar) 
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u:nr:j cta ?£3 Disraicr co»jt;t 
bimíct of yo r« 
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TII0MA3 FALE!tKO, 


Pctitioaer 


-v- 


iíoii. i,:om vikch:? 


•Kccpondent 


KOTIOT OF APP 

- — - - -rp- 

w U44 


Iťotico io hcrcby ::ivon that Thosac Palerno, Petitioncr 
abovo r.ancd, hcrcby nppcalr? to tko United Statec Court oi 
Appcalc for the Ječenu Circuit frora the order of thin Ccurt, 
lion. John F. Poolin :, Jr., entered on ťobruary 14, 1973, 
denyin.': the petition for a writ of hobcac corpus and dicaicn* 
inr: cano. 

Tetitionor contendo that, for the rcaconn ect forth iii 
hic bricf cubnitted in tho abovo captioncd r.attcr, ho wac 
deuird a fair triol in accordancc tritii Jtnte aml Federal duo 
proccc 3 3 tor.dardc, wherefore thio iionorable Court erred oo 
a rcatter of law in denyinr, the writ and dicnisoin^ the 
potition. 


ccj Attornoy General 
Gtnto of Kew York 


Jano 3 0. Pruker 
í;00 Madicon Avenue 
23rd rloor 

New York, iiew York 10022 
Attorney for fhonas Palermo 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


;! UNITED 

j| 

STATES OF AMERICA ex rel. 

• 

i 

,i THOMAS 

PALERMO, 

: 

1 

t 

| 

i 

Petitioner, 

• 

73 C 844 

! Í 

1 

i 



CERTIFICATE of 

1 

i 

- against - 

• 

PROBABLE CAUSE ! 

1 


LEON J. VINCENT, 


Respondent 


Tre^ting Petitioner's notice of appeal as a 

* j 

request for a certificate of probable cause, a certificate 
of probable cause for appeal in this matter is granted ťhis ! 

j 

l 

day pursuant to 28 U.S.C. §2253, and the Clerk is directcd i 
to transmit the filé forthwith to the United States Court of 

i 

I 

Appeals for the Second Circuit for their consideration. 

i 

i 

Petitioner's address is: 

Mr. Thomas Palermo #18024 
Drawer B 

Stormville, New York 12582 | 

í 

As Petitioner was financially unable to afford 

i 

l 

f I 

to rctam a lawyer, counsel was appointcd to reprosent 

I 

Petitioner under the provisions of the Crininal Justice 

i 

Act. Counsel's name and address is: 

i 

Jarr.es O. Druker, Esq. 

600 Madison Avenue I 









♦ 


A-18 

2 . 


New York, New York 10022 

il 

li 

Counsel is willing to continue on appeal under 

I , 

j the provisions of the Criminal Justice Act. 

following statě court records were ušed in 
petition: 

the tvro-volur.e tranccript of the trial 
and Wade hearing; and 

the briefs of appellant and respondent in 
Peoole v. Palerir.o before the New York 
Court of Appeals. 

are in the court's possession and the Clerk 
is directed to transmit ťhem, together with the filé, to 

« 

I 

the United States Court of Appeals for the Second Circuit. 

Jt 

It is so ORDERED. 

Brooklyn, New York 
!; Fcbruary 28, 1974 



The 


deciding this 


These records 


•i 
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AFTER LUNCH20N RECES5 
(At 1:02 p.m. both defendants are seated 
at counsel table.) 

(At 1:04 p.m. Jury enter Jurybox; Court 
aBcends the bench at 1:05 p.m.) 

THE CLERK: Caee on trial, contlnued. All 
appearances the aame. Defendants ar© present 
wlth their attorneya. Jurors, please answer to 
your naoes. 

(The roli of the Jurors was called, e&ch 
notlng his presence.) 

THE CL2RK: Fourteen Jurors answer present. 

THE COURT: All rlght* Mr. Dllorio. 

* * # 

CLOSINO REMARKS IN BĚHAL? OF THE PEOPLS: (1:06 p.m.) 

MR. Dl I0RI0: If lt please the Court, Mr. 
Evseroff, Mr. Smlth, Mr. Foreraan and Gentlemen 
of the Jury. Thls ls the finál word as far as 
counsel are concemed in thls čase, and as was 
pointed out to you previou3ly, tho Prosecutlon 
han the last say. And nghtfully so, because as 
you v:lll recall durlng the initlal phuses of thlo 
proceedmg, you were advised and told tnat the 
Prosecutlon has the burele n of prooí throughout 
the entiixí trlal, and the burden is that of proof 
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beyond a reasonable doubt, and that la prlmarily 
the reason why the People háve the finál word in 
a trial. 

Now, I mlght point out preliminarily that 
a trial of a defendant or defendants charged with 
crlme is nothing more, nothing lesa than a slmple 
search for truth. A trial ls what is commonly 
characterized as an adversary proceeding, and 
this type of proceeding la designed to whittle 
away at evidence, to bring evidence before you, 
and to put it through the refinlng procese of an 
adversary proceeding, where a defendant has the 
right to cross-examine, where the People háve the 
right to cross-examine wltnesses, and so forth. 

And the ultimate objective, and ultimate hopo 
of attomeys on either side of a plcture ls to 
flnd the ultimate truth, so that a proper decislon 
can be made. 

How, this has been a rathor protracted trial. 
This is only the second week, I believe — yes, 
we started the trial actually with a prelimlnary 
on Thuroday, thrse Thurcdaye ago, oo that tomorrow 
will be the conclu3ion of two weeks of actual trial 
ln this partlcular čase. Now, as I pointed out 
lnltially when I v. a 3 questionlng the Juroro with 
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respect to thelr qualificatlons# the Grand Jury 
of Hichmond County# on March 25# 1968* handed 
op an IndiCtment charging these defendants# Palermo 
and Saltzman, in a four-count Indlct-ment, charging 
x'Obbery ln the lst Degree # robbery ln the 2nd 
Degree, Grand Larceny ln the 3rd Degree# and ln 
the fourth count# Grand Larceny ln the 2nd Degree. 

Now, I ara not going Into detail as to essential 
elements of the varlous crlmea charged. The Court 
wlll také care of that in lta Charge which wlll be 
dellvered to the Jury tomorrow momlng. Sufflce 
lt to soy that the Indlctraent is simply the charge, 
as was pointed out by defense counsel. The Indlct- 
ment does not constitute proof. The only proof 
you wlll concem yourselves# Gentlemen# is the 
proof that was elicited, or the teBtimony that was 
ellcited from the mouthB of the witnesses who 
testified, together with all of the exhlbits that 
were offered and received in evidence. 

How, this crima alleged to háve been committed 
by these two defendanto is a seriouo, a very serious 
crlrae# as you men can wcll realize. The Prosecutxon 
produced flve witnesses. We produced Mrs. Bonopano, 
Ve produced Mi*a. Ariosta, we pi^oduced the daughter- 
ln-law, the daughter-in-law of Mrs. Ariosta, whose 
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načne ls aleo Ariosta, and the two detectlves 
who testified to whatever the Police procedurea 
were which wero involved in this particular čase. 

Now, I might say at this time that this 
robbery of which there io no dispute — there Í3 
no diopute at all in this record that a robbery 
was in fact coramitted on the 28th day of January, 

1968 somewhere in the vicinlty of 2*30 p.m, at 
this addreaa on Alter Avenue in this County. 

Now, if you analýze the proceduře that was followed 
by the perpetrators of thia crime, it will strike 
you imrnediately that this v;as a highly professional 
job, Thia wa 3 not a crime cormnitted by novices. 

4• 

This was a crime comraitted by professionalB in a 
highly profCDBional manner. 

You heard the te3tinony of Mrs. Bonopano who 
told you under oath that 0:1 the 27th of January, 
the Saturday prsceding the Sunday when the crime 
was committed, she reccived a telephono call, 
ostensibly from a person who v:a3 intereated in 
buying reál property. And an appointment wa3 set 
up for the next day, and you will recall that 
these ladies *;erc involved in business, they v.ere 
partnera in a gasoline otation which la poasibly 
the groatc3t distributor of Gaoollno, retail gasoline 
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in the County. 

MR. EVSEROPPi Objoctlon. 

THE COURU Yes, the objoction ia sustalned. 

There ia no tfBtlmony in thia record as to the 
volume of business by thia plače, nor ic it of 
any consequenco • 

MR- Dl IORIO* Right* Now, the next day ia 
Sunday. You recall Mra. Bonopane received a tele- 
phone call at around noontime, and the saoe voice 
was on the other end oř the telephone, and advised 
her that he was on his uay to Chicago, and wanted 
to pasa by the house for the purpose of securing 
particular Information in relation to the business 
transaction which he represented he v/anted to discuss 
with Mrš. Bonopane* And then you v/ill recall that 
at around 200 p.m,, or thereabout3, the doorbell 
sounded, and the only oneo hone at the tirae were 

Kra. Bonopane and Mrs. Ariosta* 

Nov/, you will recall that Mrs, Bonopane answored 
the dooř, and there at the dooř v?ere two men, well 
dressed, one c&rrying an attache čase, and giving 
the appearance of two respoctřul citi^ens, tv/o men 
interested i.i consummating a lcgitimate transaction, 
Now ; this was o rather clever ruse on the part of 
tha perpe tra tors to *j“i n ontrance into the house fox' 
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tho purpo 3 e of carrying out their design to rob 
and plunder. 

Now, when they got lnaide the plače, to 
further fortify tho fact that thoae were reál 
professlonals, they came Into the house, sat down, 
and before you know lt, the guna are drawn and then 
the introducticn of rubber glovea, whlch of cour3e 
a good robber knowa ia a very, very uaeful implement 
in hla trade, because by ualng rubber glovea there 
la dlsslpated the posslblllty of flngerprlnts ever 
being detected by the Police in a post-crime 
inve8tlgation. 

Now, you will racall that the defendant Saltzman 
pat on the couch next to Mra. Bonopane. And I might 
aay parenthotically in pasjing that you had tho 
opportunlty of observing Mra* Bonopane as well as 
her eister. Mra. Arlosta. You had tho opportunlty 
of deterraining for yourselves the type woraen thoy 
were, their grade of intelligence, their demeanor, 
thoir forthright an3wero. And thla all goeo, of 
courae, in your Job az Jurors in detemiining w^ether 
or not a partlcular witnesa la telling the truth or 
lying. Now, I submit to you that tne appoaranco 
cf these wor.on, their backgroundn, thoir nge, thslr 
intelligence is ono whlch would lend ltself to you 
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i as a Bituatioa involving persor»» who would not 

j coms here deliberately to Court to lie* and thereby 

cause an ínnocent perscn or pereons to be convictcd 

| 

of a crime as grave and as serious as the one charged 

Í here, 

Now, you will řece11 that the defendant Saltzman 
was seated on a cou-h next to Mrs. Bonopane, and 
across from Mrs* Ariosta# ln close proxiinity to 
one another. You will recall that the room was 
well lighted by the outside light comlng ln through 
large Windows. You v:lll recall that the defendant 
Saltzman 3 at ln the sama posltlon ln the presence 
of these women for a solid hour or hour and ten 
minutés. Now, an hour or an hour and ten minutés is 
a long tlme, in point of tirae, ln point of the ability 
of a person to rocognlae features and 30 forth. 

You will recall that the defendant Palermo was 
seated wlth the woiaen for a period, and then he wa3 
on his way throughout the house, ravaging the house, 
oo to speak, in his search for loot, And you will 
recall that ln conncction wlth Palermo, I lntroduced 
into evidence various photograph3 whlch show the 
interlor of the house, one of which indicated the 
area in which the victimc and the defendant Saltzman 
wcre seated (nhowlrg)* It also shows the wlde 


V > 
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urchways which were visible from the seafc at 
which they were located during this hour or hour 
and ten-minute interval, and Z put these plctures 
into evidence to illuotrate that the house v:a3 
more or lesa a v.ide open situation, so that lf a 
person was wandering around the first floor, he 
could be easily seen by a person or persons sittlng 
in the situation demonstrated by People's Exhibit 
One, which is lettered to indlcate the poeition 
of the various individuals at the tirae the defendants 
first entered the house. 

Now, as was pointed out to you previoualy . the 
pririciple contention, or the princlple factor or 
feature in thit čase was the question of Identifica¬ 
tion. This ls not a robbery such as a purse snath 
where the victira sees « per3on raomentarily. In 
other worda, for a moment or tv/o. Hoře is a situation 
where you háve two women, tv/o mtelligent woraen, 
having under their ocrutiny tv/o individualo for a 
period of an hour oi* more, I think the out3Íde 
limit was an hour and ten minutea. And it is 
incrodible to think that they did not háve a vory, 
very good opportunity to view tho face or faces 
of the ouspccts, or tho defendantfj. 

Now, as pas pointed out to you by Kr. Evoeroff, 
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you háve got to apply everyday standarde 
to testimony that you listen to. You háve got 
to apply your good, conuaon sen3e in evaluating 
the truth or falsity, or the accuracy of testimony 
which was givcn to you from the witness etand. 

As a Jury composed of 12 indlviduals who wlll 
ultimataly decide this čase, the total intelligence, 
or the aggregate intelligence of 12 men is far 
greater than mine, or the Courťs or defense 
counsel, or anybody in this Courtroom. Because 
as you listen to the testimony that is eliclted 
from the witness otand, if ons of you fails to 
rčmember a particular detail, it is mírnost a sure 
bot that one of the others, one oř more of the 
otheru will remember it. And in that connection 
it niglit be stated that your recollectior. is the 
thing that is determinative of the evidence that 
has been protíuced during the coorse of this trial. 
And if I, during the course of my sunmation say 
something whlch is not quite eccurate, it is not 
doně so deliberatcly, but in any event, if I say 
soraething that might ba inaccurate and not con- 
si3tent wlth what has been developed hero, you 
Jui»ors will ccrtainly remember what waa sald or 
what did trancpire during the course of the triol. 
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Now, Mr. Evseroff, in hla suramation, 
indlcated that this Job, oř this robbery raust 
háve been committed by a local person oř local 
person 3 for the rcason that they appeared to háve 
a decided familiarlty with the fact, for example, 
that there was a safe in the house, and that thert 
vře re business receipts in the house from the 
gasoline station. Now, I submlt this, lhát there 
was a fingerman in thic sltuation, wlthout a 
question. There was undoubtedly a local indivldual 
who fingered tnat particular Job, and of course 
the Information that the local had transioltted to 
the perpetrators, ao that when they entered the 
house, they ohowed great familiarlty with the 
sltuation that confronted thom when they got into 
the house, when they came into the house. 

Now, with renpect to this subject matter, it 
seems that if the iriividuals who committed this 
Job wore locala, lt would be a rather risky business 
for a local vleitor or individualist to com.nit a 
crime of thlo type, because of the fact that if 
they were locals, they would be more easily 
identifiable. Now, — 

MR. EVSEROFF* Your Honor, I must respdctfully 
object as not belng fair comment on the evidence. 
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TE3 COURXí Objection overruled. 

MR. Dl IORIO* Now, the fact that these 
defendants live in Queena, were not Islanders 
on this set of circuraotances, fortifies my 
contention that thla Job was in fact doně by 
outsiders, that the flngerman was In fact a local 
individual. And' X olght say ln pasaing, that lt 
would be a wonderful thing if we could aacertain 
the identity of the fingeraan and bring him to bar* 
to the bar of Justice, But of course* as sometimes 
happens, the perpetrators of crime are not always 
apprehended. 

Now, you will recall that on the evening of 
the 28th Dotective3 Corbett and McAloon accorapanled 
the two woraen. Mra, Ariosta and Mra. Bonopane, to 
Police Headquarter3 in Manhattan for the purpoae of 
viewlng photographs in what ls commonly kncwn as 
an M.O. filé, modus operindi filé. You will recall 
that both of the woraen testified that they were 
kept separate and apai't from one another. You v/ill 
recall that both detectlvec testified similarily 
that they instructed thcee woroen not to communicate 
v/ith one another in viewing these photographs. 

You Viill recall that Mra. Bonopane, ln golng 
through a batch of photographs that i.ere glven to 
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her, caroe upon a plcture whlch aha lmmedlately , 

identified and recogni*:ed. You will recall that 

! 

at the tioe she cams across thls picture, aha had 
gona through about 150 pictures. She slíd lt out, 
and showed lt vary 3urreptitiously to Detcctive 
Corbett, so as to obivatc the possiblllty that 
thls plcture mi6ht ba identified by hsr sis car 

j 

solcly because of the fact that lt was Identified 
by Mrs, Bonopane# 

Now, with respect to the other photograph, 

j 

the re has beán much 3ald about tha fact that thls 
o the i.* photograph was that of the ether perpetrator. 

And both Mr. Ev 3 eroff and Mr. Smlth háve raade much 
of the fact that thl3 photograph of the second 

i 

person, whose name was Giglio, was In fact picked 
up by there women a3 the second perpetrator ln 
the coramisaion of thls robbery. Now, you will 

recall that both women testified to thls eifect 

. 

in thls connaction, or in thi3 x>3gard. They 
testlfiGd that t 3 photograph of Olgllo was u 
photograph whlch containo certain features whlch 
cori'esponded with cortaln fcatures of the defendant 
Salt-;nan. As I recall lt, they brought out the 
hairline, and they brought out, or pointed out 
to the deteotiveo the type halr that tlilo poroon 


» 
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Gigllo had in the photograph, which resembled 

the hairlin© and the halr of the second perpetrator, 

who was láteř identified aa the defendant Saltzman. 

Now, tha eventa concerning or surrounding 
the Identification of the photographs, and the 
fact that theae persons were not recorded on a 
wanted card, oř was not officially recorded ao 
that they could be apprehended, ia a credit in 
my opinion to the care that both the Police 
Department exercioed in this situation, and the 
care which the women exhlbited in this aituation. 
The women told the detectlves very, very plainly 
and bluntly that although they were ninety-nine 
per cent sune of the Identification of the photo¬ 
graph of Palermo, they atill felt that they wanted 
to see him in person in order to fortlfy, or verlíy 
the Identification. And I thmk that inatead of 
criticiam at the fact that these persons were not 
arrested inunadiatly upon the Identification of 
the photographs, 1 thlnk it lo a credit to the 
honesty and integrity of both the Police officials 
involved in this lnvestigatlon, and the victiras of 
tha crime• 

Kow, Kr. Evseroff nade a big issue of tho 
fcct that tho Identification that was tnada in 
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Yonkers, New York, was a resuit of the fact that 
these v/omen had seen a photograph oř photographs 
prevlously of the perpetratóra, and he attempts 
to convlnce you that the Identification raade in 
Yonkers v:as as a result of their having previously 
aeen a photograph or photographs of the perpetrators, 
vhich, from a standpoint of huraan experlence, Just 
doea not Jibe. The identification in Yonkers, you 
wiil recall, v/as made on March Qth, 1963* & period 
of about five weeks after the cowmission of this 
crlme, so that it might be sald that it was 
relativoly a recent identification, and for a 
to reason that the identification made of Saltzman 
and Palermo in Yonkers wa3 based upon the viotlmo' 
viev/lng of the photograph, rather than the fact 
that the victins had actually looked at these 
persons physlcally for a period of one hour in 
a very, vory confined atmoaphere, and a v/ell-lighted 
atmoophere, ia aboolutely ridiculous* 

Now, v/ith rospect to the alibi offered by 
the defendant Palermo, Offlcer Hacaluso. Now, 
his tostlraony wao rather incridlble, and of couroo 
that ia puttlnj it mlldly. llero ls a tralned 
Police Offlcer v/ho toatifiea that he isoued, or 
oerved a sunraems on a paroon in Lodi, New Jeruey, 
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on the 23th of J&nuary, 1963. He miclaid tha 
sunanonsea v/hich he retained as coples, official 
copics v.hich chould bavě been flled with tha 
Clerk of the líuaicipal Court. And lo and behold, 
tha sunraonseo do not tum up for a period of 
almOBt thirteen raontha after the Service of 
these particular sununonses • Now, that fact, • 
coupled with other facts, would indicate that this 
testimony offered by tha defendant Palermo by 
Patrolnan Macaluso was very, very ouspect. 

Uow, tho defensive alibi Í3 vhat is regarded 
as a perfect defense, of course asouraing that the 
alibi can be eotabliohed, on the theory that a 
percon cannot be in tv;o places at the same time. 

And here wo háve a situation where the erime was 
comraltted on Staten Island and the suinnions wa3 
given in Lodi, New Jcroey, a diotance of about 
20 niles intervoning between both locatlon3. 

So that if the defendant Palermo were in fact 
in Lodi, llew Jersey, at the time and on the dáte 
when the cummons vías i33ued, of course it represents 
a perfect defense to this charge vdilch he has otood 
trlal for. 

Hov/, in ovuluating tho validity of an alibi 
defense, you háve tho rlght to look into all of 
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the eircumstances curroundins the ereatlon# oř 
the formatlon of this alibi. You háve a patrolman 
who conducted hirocclf, under tho circumstances# in 
a hirhly irrcrular v.*ny. Ho narved a aunrnona which 
in sc^uer.eo v;ao pravious# oř prior to thJ su^r.onaaa 
which tore sarvodj allogcdly aerved on tha dofondánt 
Palermo obout a raonth# almost a month aftor tha 
alloged aervice of the aummonoos mada allcgedly 
on Palermo. Kov*# that ia a diocrepancy# and thia 
čase aaerwi to na to ba full of diacreponcies and 
coinoidencoa. 

You talco tho nunmoneoa thoraaolvoB wiilch aro 
mařiced Dofendanta* HL-hibita E and P# and if you 
eAaroina thoao cucmonacs you wlll noto at the vary 
outoet that tne uord Bergen County ia raiaspolled. 
Now, hcivs ia ari officer who livcd 1'or many# many 
ycara in tho County of Borcon whore the tov/n of 
Lodi io locatod, and he docnn't evcn know how to 
spěli the v/ord Borgsn, Ho apolls it B-E-R-Q-A-N# 
and oř couroe we all Javow that Bortěn io npolt 
B-2-R-Q-S-Ii. líov:, X don't know what oicnificance 
you aight attuch to that# but it io Juot ona o*, 
o oeriao of tninga that ha did in connection with 
tho acrvico of thio sumro no# uhich 'ikon it luok 


very# vory cutpvot. 


Could it ba that when ha wroto 
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th 333 cunnoncea out ho waa in a highly nervoua 
ctate becauae of the fact that thesa aumaonsea 
nii^ht háve boen u rit ten up at a time othei* than 
tho tlno indicatsd, and written up to scrva a 
purpose vhich was not coraplotely legitmate? 

KR* EVSSROFFx Your Honor, I aaj going to 
0 'oject to that. That ia not a fair cocrnant on 

ths teatinony. 

THE C0UT7T: Mr. Evaeroff. 

KR. EVSSRO??: Yeo, your Honor. 

THS COUHTl Yeo, tho objection ia overruled. 

KH, Dl IORIOí Kow, these two ruamonr.es which 
vjc re produccd belatodly by the defendant Falorcio 

UR. EVSHRORPs Objcctionj bolatadly. 

THS COURTi Yea, otrilco out tho word belatodly. 

MR. Dl lORIO: These two nummonees, it haa 
baen testifiod, were issued on January 23, 19^3, 
over thirteen nonths ago, havo tho appeax’ance of 
no v/ne so. In ether words, if you examluve these two 
cu;TUJon 3 C 3 , they do not civě tho appoarance o* two 
pieces of páper which háve boen laying around for 
a period of over a year. I Juot say that in passing 
fox' your eonsidcratlon, You háve a right, under 
tho lu.; to dra;; fair inference froa ths evidence 
prcduccd, and fron the otatemonto nade b^ witneocec. 
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And these cunnonnes are au much a part of this 
trlal as the photosraph3 or anything el30 fchat 
has boen introduced and receivod in evidence, 
or anything that has been sald by witnesses. 

Now, I anj sort of Jumping herc and there 
in thls, I ara not raaintaining a sequence of eventa, 
and I would like to Jump to another eubjoct roatter 
at thls point. The oummons book which v;as offered 
and recoived in evidence as being identlcal to the 
summons book from wbich these sumraonses were 
extracted before they were served on the dcfendar.t 
Palermo, or alle^.edly served on the defcndant Palermo. 

You vili notě that thia summons book hae tv/o 
covers. The back covers m&de up Into two porta 
(showing), and the obvlous purpose of thia extended 
portion of the back of the cuiwnonc book íb so as 
to separate the sumr.ionoes, the top sunuions from 
the cne Inrnediately following it, in thls fashion 
(showing), and you wiil notě also — I will brinG 
that back a^ain. You will notě also that the 
eummons v:hich i?, served, the cardboard summons 
v;hlch is served on the violator, ic o/tendcd before 
the bottom of the copie3 which were rotained by 
the Police Officer, so as to facllltcto the 
flippinc >f the top without interfer^in 3 with the 
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one lirunedlately followlng lt« And of course the 
back lo deslgned to separate them, and then the 
Officer proceedes to write the summonB, and at 
the conclusion of his writlng of the summons, 
he simply fllps the top three copies, tears out 
the aunusons to be aerved on the vlolator and that 
is it. Now, when thls is tom out, this portion, 
the back portion, oř the back flap is atlil in 
positlon, and all he doee then le flnger the 
bottom of the next sucoeeding sunmona, flip it 
up and he goes through the same proceas until he 
completes the sunnnon3 book and turns in his s mamona, 
or sunnnonsea to the Clerk of the Munlclpal Court. 

Now, Kacaluao teatified that when he iosued 
the summonses to Palermo on the 28th of January, 
1368, he extracted the copy whlch he served upon 
him, or the coples, 1 ’athor, because there were two 
Gunrmnaes eerved, and he then proceoded to e>.tract 
the originals, that is the three ooples which he 
retained for his own records. Now, that doeo not 
Geem to Jibe wlth the phyaical eetup of thia book. 
Actually, if he leťt thoGO alon-j and kopt them in 
the bo'/k, there would bo no posslblllty of a 
euianons, or an laolatcd .eumaiona belng mislaid. 

3ut he ta3tl;ied in thia partlcular inotance, and 
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it would appear to me that it would be a viola- 
tion — not a violation, but an irregularity to 
extract the aunmons before finishing the book. 

It JU 3 t doea not Jibe with reality, 

Now, that Í 3 another diacrepancy with his 
teatimony. He testified that the summonaes were 
made retumable on Pebruary 6, 1968, which ia 
about a week, a little over a week from the time 
of the iaauance of the aummona, and when he went 
to Court that day he had other caaea pending 
before the Municipal Court. And he testified 
that he waa aware of the fact that these Buraraonaes 
which he had served on Palermo were not answered 
by the defendant. He did not appear in Court. 

And he did nothing about that. 

Noví, he aaid that he had mialaid the copios, 
although he ctili had the eummona book, and those 
copies should háve been retained in the summona 
book, He sald he had the summona book on March 
8th when he cervad a summona, the nuraber seven 
ouminons upon a person by the namo of Paterson. 

Now, there is another di3crepancy in the story. 
First of a11, the discrepancy in the sequence of 
serving the summona, the issulng of the last digit 
ending in seven, after the isauing of summona eight 
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and nine, allegedly served on Palermo on 
January 28 th. 

Noh, there ls another discrepancy, If you 
recall, thl3 trlal ectually got under way on 
Monday, the 17 th of thls raonth, and here is 
another oolncldenca in thla atrange fabricatlon 
of testlmony, On the 17th of February, when thla 
trlal atarted, when the Jury aelectlon atarted, 
thla suraaona, the originál aumaonses whleh he had 
retalned, were found by hlm xn the process of 
moving and were then flled wlth the Clerk of the 
Municipal Court* Věry, very atrange clrcumstance• 

Now, of course lt muat be reroembered that ln 
alibi testiniony there is alwaya a questlon that the 
peraon who ls offerlng the alibi might be wrong on 
the dáte or the time• But going back to my originál 
assumption that this particular robbery was committed 
by profession&ls, you háve the pat situation here 
of summonses belng produced, alle^edly served in 
Lodi, New Jersey, on a particular dáte, at a 
particular time, How pat can ari alibi be? 

You might say, what was the purpoae of 
bringlng in a letter by testiraony, fortlfied by 
sumrnoases, when it could háve been doně Juot as 
eacily without any reference to aumraonoeo. They 
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could háve brought Macaluso here. He could háve 
testified to the effect that on January 28th, 
sometime in the early afternoon of that dáte, 
he saw the defendant, Palermo, In the City of 
Lodi* But in any event, in order to raake this 
defense absolutely letter perfect, they produced 
these 8ummonses which specify the dáte when they 
were served and the time, and of course the tlme 
would necessarily would háve to noincide with the 
tiraa of the alleged comaission of thi3 erime* 

Too pat, it is a situation which strikas me as 
being Just too pat* And consistent with the type 
of a situation which you might consider contrived 
by professional robbers* 

Now, it wa3 brought out that if there was 
a fabricated defense, this alibi defense was 
fabricated, why wouldn't they háve put Saltzraan 
in the car instead of this fellow Rackover? Well, 
now, if you analýze that a moment, you might come 
to this conclusioru If the alibi brought into 
this trial by Palermo were establiehed, that is 
firraly established, the čase would automatically 
be out the wlndow oo far as he was concerned. 

And if that dld dovelop, if his alibi really stood 
the flreo of exaralnatlon and inspoction, you could 
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very valí reason that the women were incorreot 
or wrong in the Identification of Palermo, and 
therefóre their Identification of Saltzman mu 3 t 
necessarlly fall. So all that Saltzman has to 
do ls slt bacíc and plače the burden on Palermo, 
and lf Palermo's defense succeeds, he la out 
automatlcally as velí* Because it ls reasonable 
to assume that lf the women were wrong in re spéct 
to one Identification, why, it would cast out upon 
the other Identification aa a matter of loglc* So 
that when you thiníc about the fact that the> could 
hava put Saltzman in the car, when you analýze it, 
that might háve appeared to'' pat. And the reasonln^ 
on the part of a professional would be to work this 
thing out in 3uch a way that it isn't too mcredible 
Now, I am not going to dwell any further on 
Hacaluao, You had the opportunity of obeerving 
his conduct on the stand. You had the opportunity 
of evaluating hia testimony. You heard hi 3 fantasti 
story about serving the 3unraonses on the 28th. You 
observed hi3 dcmeanor. You notod that after his 
testimony was completed, he sat in the Coui'troom 
aa an interczted opectator, and it appeared to mc 
that his interist in this trlal went x^ar beyond that 
of a siraple alibi witnoss. 
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MR, EVS2R0P?* Your Honor* I object to that 
on the ground that that is not a fair ccmnent on 
the evidence. 

THS COURT: Objection is overruled. 

MR, Dl IORIOi Now, in that connection* he sat 
in the Courtrooni at the conclusion of his testiraony* 
and you will remember thls when Rackover testlfied, 
he was able to point hin out froa tha witness stand 
and say, 'Thaťs the officer who gave Palenno the 
ticket over a year ago." Now, ther# again that is 
incredible. But the point I make, aside from the 
fact that it was an incredible Identification* the 
fact that the opportunlty was tnada available to the 
witness Rackover to make an in-Court Identification 
of the very officer who allegedly gave Palermo the 
suramons on January 23th. 

How* getting to the testiraony of Rackover. 
Rackover testlfied that he wa3 a friend of Palerrao '3 
cven to the extent where in the past yeara he has 
invited hira to his horné on four or five different 
occarions. You will recall that, You v/111 recall 
that ho firot met hira about ten* nine or eight yearu 
ago. And he not hira in connection with the sále of 
a pax’ticular plece of Jewelry that Palenno v/antod for 
his wifo. And he aaid that that was the 3tart of 
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what turnéd out to be a long friendship. 

Now, he testlfled that ln the past five years 
he had Palermo and his wife visit hlín and his wlfe 
at thelr home ln East, or West Meadow, I forget 
Just what towu it was. But he polnted up the fact 
that these things happen because of thelr close 
relatlonshlp. You will recall that toward the end 
of my cross-examination of Rackover, I asked him 
a series of questlons designed to determlne how 
close a relatlonshlp thia ln fact was. You will 
recall I askod him, M Can you statě, Mr. Rackover, 
whether you saw Palermo at least once durlng the 
ycar 1959?” He sald he couldn't do it. Then I 
went on to 1960, I went on to 1961, I went all the 
>;ay through to 1967, and I asked him the identical 
question. And when I reached 1967 I agaln asked him, 
"Can you statě, Mr. Rackover, that you saw Mr. Palerm 
at least once ln 1967?" And you will recall that 

his answer was no, he dld not recall. 

Now, that bringa me to this question cf iTicnd- 
ohlp and closo assoclation. The trip, the trip that 
he allegedly nade from Palermo'8 home ln Queens to 
Pennsylvania waa on January 23, 19^3. Now, Juot 
a month prevlously was the end oť the year 1967, 
and you wlll recall that he could not statě that ^ 
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ha had seen Palermo even onca durlng 19&7. 

Now, ha recelved a phone call, allegedly 
from Palermo, who wanted Rackover to drive him 
to Pennsylvania to visit an aunt, and Rackover 
testlfled that when ha recelved the phone call 
he had some kind of a virus. But in any event, 
he got out of his house and into his car and 
drove to Palermo's house, and honka the hom. 

Palermo came out, he got out of hia car and into 
the rear. Palermo got behind the wheel, and 
Rackover got into the rear and fell asleep. 

Now, if you analyse that compositlon, it 
seems to me that the frlendshlp between two persons 
which would penalt one of them to call up on a 
Sunday a man who worko all week and aak him to . 
drive him hundreds of mlles to a locatlon in 
Pennsylvanla, is strance credulity. I mean, who 
would háve the nerve, the audacity, the fórwurdness 
to do a thing llke that, unlese the relation3hlp, 
as I sald before, was a very, very close one? And 
I submlt to you that the testlmony given by Rackover 
in thlo connection was far frora convlncing in that 
reoord. 

Now, a furthor fact that I would llke to 
bring out to you ia this. If Rackover were that 
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dosely assoclated wlth Palermo and he waa ln 
fact slck when Palermo called hlm, to drive hlm 
to Pennsylvania, why woultín't he háve sald to 
Palermo, "Here, taks my car, you drive to conveniencc 
yourself, and when you are through wlth your trip, 
bring lt back. Z am too slck, Z want to stay home 
today. Today la Sunday, Z háve been worklng all 
week "? Zf you look at thla altuatlon as reasonable 
men, and attach to lt the everyday common sense 
that you exercise everyday of your llves, you 
would reallze that thla atory smells a llttlc 
fiohy. 

Somethlng el3e Z would llke to bring out. 

Zt ls allegcd here that Palermo commltted the 
robbory. That would brand hlm as a robber, If 
proven beyond a reasonable doubt. Now, isn't lt 
a strange thlng that there shculd be a relatlonship 
between a man alleged to háve commltted a robbery 
lnvolving the theft of Jewelry, and thls fellow 
Rackover, who was lnvolved ln the very same business? 
You wlll reraeraber — 

MR. iiYS^ROPP: Objection. 

THE COURT: Objcction is ovex»ruled. 

I*iR. Dl IOaIO: You wlll remomber that Rackover 


testified that he has a llttle stand, or u showcase 
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on the ground floor of the JeveIry exchange on 
tbe Bowery in New York City# and that he has a 
little factory on the second floor whera he 
raanufactures, where h3 fabricates settings for 
diamonds and so forth and so on« And he also 
testifled, of course, that he can disasserable 
Jewelry. 

Now, vhat more perfeot companion, what more 
perfect companion can a robber háve than a man 
involved in that kind of business# where Jewelry 
is stolen — 

MR. EVSEROPP: If your Honor please, at thiB 
time I respectfully raove for tho withdrawal of a 
Juror and a declaration of a rolstrial, on the ground 
that the statemonts raade by the District Attorney 
are so hignly prejudicial and not based on any 
evidence in the čase, aa to preclude my Client of 
the possibility of recciving a fair trial. 

THE COURT: Motion Í3 denied. 

KR, EVSiiROPF: Respectfully exeept. 

THE COURTi Tho Distrlct Attorney is reťerring 
to tcstiraony glveri by tha witneso Rackover, and he 
is reasoning from that testimony. The Jury will 
ba instructed, of course, that they wlll háve the 
rlGht to drav; nuch reaoonable inferences as they 





A-46 


1216 


Surmnation-People 

seo fit to draw, baaed upon establlahed facta. 

The Dlstrict Attomey, Z asaume, is argulng from 
fact which he belle ves has been establlshed* 

MR. ííVSZROPPt Would you hear tne, your Honor? 

THB COURTl Ho, Mr. Evseroff. You hava an 
exceptlon, Please contlnue* 

MR* Dl IORIOi Nov/, in evaluating the witneeses 
that testify at a trlal, you háve to determlne, try 
to determlne whero their intereeta lay, what motivea 
might they háve to lie, to distort the truth, and 
after you háve establlshed these conditlons in your 
mind, you are better able then to determlne where 
the truth lles. 

Now, také the te3tlnony of Mra. Bonopane and 
Mra. Ariosta. What posslble motive would they háve, 
these two women who exerclsed so much caution at 
the outoot, in putting the finger on Palermo and 
putting the finger on i>alt<iman aB the perpetpatorc 
of a crirae as aerlous as this? They did not know 
Palermo or oalt-man from a hole In the wall prior 
to January 23, 1963. 

Now, gctting to the Polico Officers, the two 
detectlve 3 , Corbott and MeAloon. Víhat posslble 
motive could they háve to apprehend these two 
defendants? What posslble motive could tney háve. 


MM 
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except the performance of good Police work? 

You heard thera testify that they exercised 
extremc caution in thio vitcl area of idontlfication, 
so that thero »;ould not ba any clipups. They had 
nor mora desira to apprehcnd a person, an lnnocent 
person than the women. 

Now, getting dovm to Rackovér and this Patrolman, 
or thio Officer Macaluso* who incidentally is not 
regarded as a policcman in the true sen3e. His 
titlo io Motor Vehicle officer, His only function 
in his duties as such are to apprehend# or give 
ticketo out to violators in the area of vehicular 
traffic ccntrol. 

Nou# uhat poosiblo motive could Macaluso háve, 
for exanple, to diotort the truth# v/e will oay? Is 
it possible that ooraetirae after March of 1963 
someone approached — 

MR. 2VS2R0FF: Objection. No such testimony 
in thi3 record* ix* it pleaoe the Court. It io not 
a fair cocunent on the evidence, 

TRE COURT: Mr, Evceroff, plcaae let rae rulo. 

MR. EV3JRQFF: Yes, your Honor. 

THE COURT: Tho objection io ovcrrulod. 

MR. 2VSER0FF: If your Honor pleaoe, I rospcct- 


fully move for the withdrawel -- 
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TES COUKTi Yes, you háve an exception, 
your nntlon la denied. 

KR. EVSEROFP 2 I háve anothep appllcatlon. 

TH2 COURT: The Dlstrlct Attomey la reasoning 
from establlched evidence. 

MR. EVSEROPPt Z háve another appllcatlon, 

t 

your Honor. 

THE COURTt Yes? 

MR. EVSEROPPt I respectfully nove for the 
withdrawal of a Juror and a declaratlon of a mlstrlal. 

THE COURTt Your appllcatlon la denied. 

MR, EVSEROPPt Reapectfully except. 

THE COURTt You háve an exceptlon. 

MR, Dl ZORIOt Now, when we evaluate the 
actlona of Macaluao, and the atrange clrcinnstances 
surrounding the lssuance of these two traffic 
amoionses, we niU3t cotna to the conclu3ion that thero 
la comethlng rot ten in the State of Denmark. Nov/, 
what v:ould be thepurpose, what would be the motive 
ba hind these actlons which are bo hlghly suopect? 
Could lt háve been a payoff of soae klnd? Could 
he háve been 

. MR. EVSEROPPt If your Honor please, I reapect- 
fully movo for the withdrawal ol‘ a Juror and a 
declaratlon of a mlotrlal. 











A-49 

1219 


Suraraatlon-People 
THE COURTt Motlon denied. 

MR. EV3ER0FP: If your Honor please, I object 
to the characterization, could there háve been a 
payoff. There ls no ouch testimony. 

THS COURT: Ob Je cti on ls overruled. 

> MR. EVŠEHOPF; Exception, 

THE COURT* The Dlstrlct Attorney ls reasoning 
and arguing from what has been establlshed by fact — 
MR. EVSZROFF* That hasn't been establlshed, 
your Honor. There has been no testimony here as 
to a payoff, 

THS COJRT; The Dlstrlct Attorney ls arguing 
novr. He 13 reasonlng as to posslble notlves whlch 
mlght be aacrlbed to the conduct of the Police Offlcer. 
That ls for the Jury to datermine. Qo ahead. 

MR, Dl IORIO: How, 1 don’t stand h-re accu 3 lng 
Kacaluoo of anythlng, Macaluso ls not on trlal. 

The persons on trlal are Palermo -- 

(Defendant Palermo confers wlth Mr. Evseroff 
ln audlble tone.) 

Tlí-i COUR?: Juot a nom-‘nt, please, Now, there 
must be abuoluto silence at the counsel table. 

DiPENDAUT PALERMO; X can't talk to my lawyer? 

He ls afrald of rr.e here, I can‘t talk to my lawyer. 

I háve to stand here and watch taysolf be fraraed? 
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THE COURT* You will be bound and gagged if 
you continue. Now you ba quiet. 

DSFEHDAiiT PALERMO* I don‘t want to sit here 

and ba fx^a&ed. 

THE COURT: You will be bound and gagged on 
ono more outburst# Mister# one more* 

DEFENDANT PALERMO* You didn’t give me a fair 
trial throughout the whole thing. 

THE COURT* Get a ga^, will you please? 

DEFENDANT PALERMO* And you were a graft taker 

aa a lawyer. 

THE COURT* Get a gag# please. 

• DEFENDANT PALERMO* Oet anything you want. I 
can't get a fair trial. You don't givo my attomey 
half a chance. 

THE COURT* Mr. Foreman# Gentleraen of the Jury# 

please pay no attention, 

DEFENDANT PALERMO* Pay attention to everything 
thaťs prajudicial, You wouldn’t even lot mo approach 
tho bench when I wanted to talk to you. 

THE COURT; Gag tho defenúant. 

MR. EVSHROFF* If your Honor please# I respect- 

fully except. 

T1IE COUR?* You háve &n exceptlon. 

(Accordingly# Defendant Palermo is gagged.) 
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Tlili COURT; Hov/, I will remove that gag if 
he proolBC3 to be abcolutely quiet. Counselor, it 

í 

13 your duty to aok hlín if he will be quíet, or does 
he prefer to reaaln ga^ged. 

(lir, Evseroff ccnfers v/JLth Defendant Palermo.) 

THE COURT: Is he going to continue his out- 
bursts, or v/ill ha be quict? 

MR. EV3ER0FF; If your Honor please, I respoct- 
fully object to thls. 

THE COURT: You had your objection and your 
objection is overruled, lír. Evseroff. 

KR. EVSEROFF; If your Honor please, I respect- 

4 

fully object to your Honor yelllng at taa. 

THE COURT; You háve an exception. 

MR. EVSEROFF; Rvopectfully er.cept. 

THE COURT: Now, Mr. Eveeroff — 

i 

MR. EVSEROFF: If your Honor please, I háve 
another application. At thio time I respectfully 
raove for a wlthdrawal of a Juror. 

THE COURT; Motlon is dcnied, 

MR. EVSEROFF; Reopectfully e/.cept, 

THE COURT: Mr. Evseroff. 

MR. EVSEROFF: Yeo, your Honor. 

THE COURT; Will you aok your Client if he 
will be quret and permit these proceedingn to continue. 
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oř docs ho intend to tnake gratultoua Btatementsf 

(Mr. Evseroff confere with Defendant Palermo.) 

MR. EVSER0?Fi He says, "l'll be quiet/' Judce. 

TilE COUETi All right. Pleace continue, Mr. 
Dilorio. 

(Gag ls removed from Defendant Palermo.) 

MR. Dl IORIO: Now, as I Bald beťore, Macaluso 
ls not on trial, Rackovor ls not on trlal, I am not 
on trial, Mr. Evseroff ±3 not on trlal and Mr. Smlth 
ls not on trxal. The ones who are on trlal are 
Palermo hex*e and his cohort, Saltzman, or his co- 
dePendant, Saltoman. But you háve a right, as has 
been indicaced all along, to draw fair inferences 
Prom the evidence adduced durlng the course oP this 
trlal. 

Now, with re spéct to Rackover. What v.ould his 
motive be m coiolng Porward and cestifying to an 
alibi for thi3 dďendant Palermo, who we sald */as 
such a close Priend, but v/ho it developod v/as not 
such a close Priend? Wnat would his motive be in 
trying to seli you a blil of goods to the ePíect 
that ne ls a clo3e Priend oP Paleimo, v/hen hi3 
teytiir.ony indlcaues that he could not even tootlfy 
that he u aw hin once during all ~»f the yeara that 
I took him through at the end oP my cross-e/.aminatlon' 
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Coul(5 it háve been a profit motive? 

MR, EVSEROFF: If your Honor please, I 
respectfully object to that as not being an 
accurate atatement of the testimony. 

THE COURT: What is that? 

- MR. EVSEROFF: I respectfully object to that 
as not being an accurate statement of the evidence. 

THE COURT: Objection is overruled. Mr. 

Fóreman, and Gentleman of the Jury, you háve been 
told more than once, you will be told again, as 
you are now, if Mr. Evseroff made an inaccurate 
statement with regard to any testimony in the čase, 
dlsregard his statement. If Mr. Dilorio now makos 
an inaccurate statement with regard to any testimony 
presented, dlsregard that statement. If Mr. Smlth, 
durlng his cummatlon, made an inaccurate statement 
v/ith regard to any testimony which was presented, 
dlsregard that statement. It is for you to dctermine 
what was sald by a witness, and what was not sald. 

I know you understand it, Gentlemon, becuuse 
I told you that more than once. Anything aaid by 
counsel as to the testimony glven by any witness, 
if it doea not Jibo oř agree with your recollection, 
you raay dlsregard what counsel has stated. And co 

i 

it will be in my charge to you tomorrow mornlng, ^ 
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If during my charge I should rnake a a ta temen t 
a3 to any teatiraony which waa glven by any witness, 

If the statement which I raake with regard to testimony 
does not agree with your recollection or that 
testimony, you diaregard my statement, and accept 
your own.- That ls the law, 

MR, Dl IORIO; Now, ls it possible that 
Palermo was able to unlcad the loot fron thla Job 
with a fellov; like Rackover — 

MR, EVSEROFF: Your Honor — 

MR. Dl IORIO: A perfect drop for the fruits 
of a crime of thls type? 

MR, EVSEROFF: If your Honor please, thia is 
no inference baaed on the evldenc" , 

. THE COURTi Mr. Evseroff, I will charge the 
Jury, as you know, as to the motives of all witness 
who teatify, Jurors háve a rlght to conslder the 
testimony of every witneas, háve a right to determine 
whether or not a witness is interested or dicinter- 
ested, and in attemptlng to arrlve at a conclusion 
as to whether oř not any witness is an Interested 
witness or a dlsintereoted witness, Jurors háve a 
right to iriquire, to reason, from evidence which 
they bellove establish facta as to whether or not 
any wltnc3B has a motive ln fabricatlng lha truth. 
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ln fabricating a story, or dlstorting the truth. 

MR. EVSEROFF: Absolutely, 

THE COURT; Yes. 

MR. EVSEROFF: That ia one hundred per cent — 

THE COURT: A baslc propoaition of law. 

MR. EVSEROFF* Absolutely, but the lnference 
that he Just drew is not based on ar.y testlmony ln 
the čase• 

THE COURT* He ls talklng now about possible 
motives of wltneases. He ls argulng, Mr. Evseroff, 
ha 18 reasonlng, and he has a rlght to do that. Zt 
is for the Jury, as I háve already told the Jury. 

IP they accept hle reasoning, they rray accept it, 
and conalder lt. If they do not accept his reasoning, 
they reject lt. That is basic. 

MR. EVSEROFF* Your Honor, rauat he not rcake 
inferences based on the evidence ln the čase ? 

THE COURT: Please contlnue, yea. 

MR. EVSEROFF* Ia that not the law? 

THE COURTi Yos. I háve overruled your 
objection, Mr. Evseroff. 

MR. EVSEROFF; Re3pectfully except. 

THE COURT; Yes, please contlnue. 

MR. Dl IORIO; Kow, you reeall that Rackover 
testified that lt waa sóma Sunday ln January, 1968 
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when ha rcceived this call from Palermo to drive 
him to Pennsylvania. He dld not aay the 28th. 

He dld not háve to. He dld not háve to. If these 
oummonsea wsra actually glven out on the 28th of 
January, 1963, tha testlmony 3howed that these 
were the only summonses, these were the only 
summonses allegedly lssued by Patrolman Macaluso 
during the course of that month, that lf Ručkovér 
sald January, 1968, lt would necessarily háve to 
narrovr down to the 23th. And of course lt would 
sound more credible lf Rackover took the 3 tand and 
sald, "Oh, ye3, I remember the 23th day of January, 
1963 very vivldly, I know that that ls the speclflc 
dáte, and that ls the speclflc tirae." He dld not 
háve to, because such tostlmony, such accurate 
testlmony based on recollection would háve been 
hlghly suspect by you, and would háve been suspect 
also to rather crltlcal cross-examlnatlon. 

KR, EVSSROFPi Your Honor, I am golng to object 
to that as coímnont on what was not testlfled to ln 
this čase. 

TH3 COURT: Objectlon ls overruled. Please 
contlnu 2 • 

WH. Dl IORIO: Now, lf you recall, on cross- 


emamination of Rackover he tectified that the flr 3 t 
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tlme he thought about thla partlcular incident 
waa last Thursday, when he was called by Mr. 
r.vsero:f to coura to his Office concemlng a matter 
involvlng Palermo. Now, this, mind you, ia thlrteen 
almost fourtecn nonths after this alleged incident 
involvlng the traffic sunmons* And he was able, 
without having thought about it for the entire 
year intervenlng> oř fourteen months intervenlng, 
he was able to recollect ln answer to Mr. Evseroff's 
questlons at the Office, that the ticket was given 
to Palermo in January of 1963. 

Now, I asked hira how the officer was attlrcd 
at the tinra the ticket was given. Now, you wlll 
remember that he testified that he was in tho 
pirasence, oř in the area where the officer waa 
in*/olved in glving these cuamonse 3 for about an 
hour. I asked Rackover what kind of a hat the 
officer was wearlng, he could not remember. Now, 

I asked hin this question upecifically relatlng to 
the Sam Brown belt, bocauae a Sam Brown belt is 
sorr.ethlng whlch is zračily outntanding in a unlforra 
of a military man oř a Police Officer. And I asked 
hin cpcciflcally, I sald, 'Dld he háve a fímn Brown 
belt on? Ho dld not know what a Sam Brown belt 
waa. And I dencrlbed it to hin as a belt, a rather 
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wide belt goins around the waiet of the Officer, 
and another atrap golng over the ehoulder, It ls 
a rather outntanding plece of equipraent, and he 
could not romomber that. But sitting in this 
witness chalr he could recognize the officer 
sitting ln the fourth row of the spectators 1 
section in thla Courtroom, after the intervenlng 
period of fourteen oonths. 

Now, let ua talk about the defendant Saltiíman. 

Saltzman took tho witness stand and testified to 

« « 

a prior clean record. He testified that he never 
had a weapon in his hand. He testified that he 
was never on Staten Island, and particularly on 
January 23, 1963. He testified that he first met 
Palermo on February 12, 1963 in, I believe he sald, 
the City of Yonkors. Ycs, the City of Yonkers. 

And then he testified that he was in the company 
of the defendant Palermo on March 3th v/hen he pickod 
hia up ln his vehicle, his motor vohlcle, at Palermo* 
homo, to také hira to the City of Yonker 3 . 

Mow, lt oeems to mo that the acquaintanceship 
was of rather 3hort duratiorf. Pebruary 12th to 
March 3th — wa 3 lt February 12th or later? It 
was sometime ln February. I don't recall now, but 
your nemory i.'ill be batter than mine in that regard. 
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but he firet met Palermo elther on the 12 th 
or on a subsequent dáte, I can't recall which. 

He had never oeen him before in hi3 lile• Then 
on March 8th, which is a short time thereaťter, 
he picked him up v/ith his automobile at Palermo*s 
home. Saltzraan had his wife with him. Palermo 
came to the cax* vith his wife, and there was a 
third couplo whose identitiOB wero not dieclosed. 

And they drovo then to the City of Yonk«r3. 

Now, up to this point there is apparently 
no inkllng, nothir.g in Salti:map'a mind concernlng 
an alleged robbery which oocurred in January of 
1968 involving Palermo. When they get to the City 
of Yonkers, they are secn emerging from a bullding 
in the City of Yonkers, and ahortly thereafter they 
are apprehended, both of thera are apprehended by 
Corbett and KcAloon. And they aro charged then 
with a robbery v/hich wao coramlttod on Staten Island 
on January 2-3, 1908. This prenunably iu the first 
inkllng that Salter.ian, tho fcllow with a prior, 
cicán record, this fellov/ v/ho, enployed by a lurge 
Insurance conpany, v/riting up i-nauranco, this fcllow 
uho had pro viously employcd in super marko ta, gutsolin 
stationu, going back to the timo he luft high achool 
uf tor his graduation, this ia the first inklin^ nov/. 
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according to Saltzman, that Palermo ie involved 
ln a robbery which was ccmmitted on January 23th. 

And of couree, Saltzman, acccrding to his ov/n 
testimony, dld not know Palermo on January 23, 1963, 

Now, this is an innocent man being unjustly 
accused of a crlme which he never committed, and 
he Is accused of having commltted this crirae ln 
association with Palermo at a tirae when he dld not 
even know Palermo. He must háve felt at the tlrne, 
if this is trus, lf his story is true, he raust háve 
felt at the tlme this ia a čase of mistaken identity 
as far aa I aa ccnc-omed, but I am not sure about 
Palermo, maybe he dld commit this crlme with ooraebody 
else — 

MR. EV3EP.0FF* Objection. 

KR, Dl IORIOj And I am belng accused of being 
that somubody else. 

MR. EvfSEKOFF: Objection. 

MR. SMÍT 21: Ob Je c ti on. 

KR. DVS11ROFP: On běhali* of Palermo, your Honor, 
I háve to object. Thio is no inference frora the 
evidence. 

TiC C0U11T: Your objection is ovorrulod. 
Gontleacn, of courae there is no evidence in this 
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record that such was the čase. There is no such 
testimony. However, counsel on both aides, addressin 
the Jury in that phase of the proceedlngs referred 
to as suramation, háve the rlght to present arguments, 
They háve the right to reason from evidence v/hich 
Kas presented. Agaln I say to you, if you do not 
accept the reasoning of the District Attorney, you 
reject the argument. If you accept the reasoning, 
it ia for you to consider it, if you want to consider 
it. But of couroe there ia no such evidence in the 
record. That goea ao to ali reasoning, and those 
by oounsel on both sides. 

Counsel in thia phase of the procoeding in ' 
presenting arguments, I say again, resort to the 
testimony and argument from such testimony, present 
arguments and draw inferences from what they consider 
tp be e3tablished facts, If you agree with thera, 
accept the argument. If you do not, reject it. 

MR. SMITH: Wlll your Honor notě n or the record 
my objection to the remarks by the District Attorney? 

THc< COURTi Yes, the objection is overrulcd* 

MR. SMITH: Exception, plcase, 

THE COURTi PleaBO contlnue. 

I-UÍ. Ol IORIO: If his 8tory is truo, thla must 
háve been his atate of mind at tho tirae of his arreot 
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with the defendant Palermo on March 8, 1963, 
be cause, further, on th&t dáte Palermo, to hlm, 
waa almoat a total stranger. Ho only knew hlm a 
couplo of Keeka at that point. And he had no way 
of knowing that Palermo was not ln fact lmplicated 
ln the conml68lon of thls crlme. 

Nok, let U3 eee what hla actiona are, or his 
conduct la thereafter. He testifled, ln ansvíer to 
questions of mine on oro33-exaralnation, thát he 
visited the hoae of Palermo with ia wife. Hla wife 
and Palermo'8 wife became close friends. He visited 
Palermo'8 home with hle wife on at least four or flve 
oocasion3 thereafter, aftor thls arrest lnvolving a 
crlme such aa robbery, when ha ls a complete lnnocent 
bystandar. He alao testifled that Palermo visited 
his home on — I forget on how many occasions, but 
you will remember the testrmony better than I. Any 
time they had a Court appearance, they drove to 
Court together. 

Doesn't it occur to you that this relationshlp 
betwoen Saltzman and Palermo after thia fact waa 
rather unuaual? If Saltzman were the lnnocent man 
that he protesta to be, he would not háve any more 
to do with Palermo than the man in the mo-.n. This 
ia the reasonable wuy of looking at the oituation. 


/ 
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Why would he bacome a close friend of Palermo 
to the extent of vlsiting back and forth their 
horaos, their wlves associatlng together? Why? 

That is a que3tion you wlll háve to answer in 
your own mlnds when you go to your Juryroorn before 
you reach a verdlet. This la an important factor 
with Salt^nan's protestations of innccence. 

Gotting back to Macaluso. You wlll recall 
that there was offered and received ln evidence 
the variouB exhlblta relatlng to his employment 
wlth the Motor Vehicle Buroau ln the State of New 
Jersey, and I Juat vvanted to point out to you that 
on the v/orksheet whlch ls narkod People's Exhibit 

4 

24, or attendance report, that on the day ln 
questlon, that la on January 23th, when he allcgedly 
gave these summcnseB to Palermo, lt waB his day off. 
You recall that portion of hla te 3 tirnony, very, 
very vlvldly, becauae lt lo so unusual for a public 
servant to work on hle day off. A public servant, 
a man ln 2<acaluao's posltion as a traffic enforceaont 
officer, prob&bly worked rather hard during thj woek, 
and lt seemrj to me that for a man to come ln on his 
day Oif gratuitoucly io a rather incredible cltuation. 

Of courat they had no v.ay of changing the dáte 
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of tho coamlcolon of thls crlme. This crirae 
was comaitted on a Sunday, bo that if an airtlght 
alibi was golng to ba contrived, it had to ba 
contrived on that dáte, and it Telí on a Sunday, 
and the Sunday happened to be the day off of the 
patrolman who issued the auramonses. Well, of 
course that is Just one of those things, Juat one 
of those things that create a hole in an alibi 
defense. But those are the chances that a person 
takés when an alibi ia fabricated. 

Again vcith Macaluso. You will recall that he 
filed for the first time in the Office of the Clerk 
of the Court in lodi, he a sice d for the Clerk a 
sunsnons to be aerved personally upon the defendant. 
And the summcna of course was marked in evidence, 
People'8 E hibit 23. On crosa-exaraination he 
testified that they could háve been mailed, but he 
did not mail thera. But then it developed on re- 
direct he dld. He sald that he mailed a copy of 
the summons to Palermo, at his addreos, 10ó-0_ Otls 

Avenue, in Corona, Long Island. 

This lo an lnconslstcnt otatement ln response 
to a questlon that I developed, to the effect that 
he dld not m lect mail anything to Palermo in an 
effort to ascertain his true addreso. But it did 
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develop then, later on, and thia waa a contradictlon 
to hia prior testimony, that he in fact mailed a 
copy of thia sumroons, taarked People's 18, to the 
address shown thoreon, and that the letter in which 
the summons was enclosed waa never returned. Then 
of course he testified that he made further effort 
by contacting the Post Office Department to ascertain 
the true address of Palermo, when up to that point 
thera was no indication that this address to which 
he had mailed this summons v/as not in fact the true 
address. 

Now, there was a great to-do about the ťact 
that Datective Corbett, in his brlef résumé of th« 
occurrence, lndlcated that there were tv/o poasiblc 
suspects, one Thomas Palermo, and one a fellow by 
the name of Glglio, who at that time was 3erving 
tirae in Attica State Prison. 

Now, a very, very strenuous effort v;as made 
by both attoi-neys to indicate to you that tho woioen 
in fact identifiv’d the photograph of GlgUo as that 
oecorid perpetrator, and if your recollectlon ís as 
good as mine, and I know it is better, you wlll ' 
reraember dlstinctly that the women te 3 tifled to the 
cffcct that the photo^raph of Gl^lio was in fact 
not the photoi^raph oť the sccond perpetrutor, but 
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aimply had certain identlfying features. 

There sgain it is a fcrceful démonatration 
o:' the virtue of care in apprehending possible 
auspecto in the commission of crirae, Just aesurae 
for the salce of argument that Detectives Corbett 
and McAloon went out and arrested thla fellow Oiglio, 
asauaing of course that he was free to be arrested, 
and ws will assumě Oiglio was a man, a respectable 
Citizen, and on the basis of thic sketchy Identifica¬ 
tion by these tvo women they apprehended an lnnocent 
man, 

Kow, wouldn't that be a horrible thing for a 
man to be arrested and charged with a crirae of which 
he wac perfectly lnnocent? And that is what I say, 
the care that was exerciced by the woraen and by the 
detectives is illustrative of good police work and 
honest police work. Thero is nothing worse in this 
world than the apprehension, the arrest of an 
lnnocent man charged with a heinous crime. 

Getting back to Maealuno, There was offered 
and received in evidence People^ Exhibit 20, this 
folder — 

Mrt. SVo^ROI?!?: Your H-nor, People 's Exhibit 20 
is ono iíiece of páper in that folder, your Honor, 

Hfí/. Dl I0RI0: Yos, that is right, this is 
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People ř s Exhibit 23 — 

THE COCHTs Ona typewritten page. I a that 
right? 

MR. SMITHí That is right, 

KR* Dl IORIO; Exhibit 20 is one typewritten 
page contalned in 2;hlblt 23 , which coraprlses a 
series of pagea. 

Mil. EVSEROFFj i belle ve 23 ia marked for 
Identification only, not ln evidence. 

KR, SMITHs E/.hiblt 23, 

MR. Dl IORIO: That is right, you are right, 

23, thia folder is raarked for Identification, and 
.it is marked People' 6 Exhibit 23 to be more precise. 
Eut getting back to Macaluso cgain. Every page in 
this paraphlet, or folder, represents a letter, a 
copy oX a letter on tho lettorhead of the Department 
of Law and Public Safety, Division of Motor Vohicleo, 
Motor Vehicle Officer's report, and the only originál, 
the only originál in this foldcr is this letter on 
the samo latterhead, subjoct, Thomas Palermo, and 
it sets forth the Information rolating to traffic 
summonsea glvon Palermo for violating partlcular 
traffic rcgulations of the State of New Jersoy. 

If you t.lll look at theco two eummonseo which 
al.legedly wcre given to Palermo on Janu 3 ry 23th, 
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you will notě that the information which ia 
contalned ln People'a 20 ls all oontained in 
these summonses. N w, the officer sald that he 
went through the trouble of typlng up thia letter, 
and that letter he sald was designed Tor hle own 
records. Noví, he dld not háve to do that* He had 
the copies of these summonses vrhlch were allegedly 
served, and those copiea contaln all of the Informa¬ 
tion contalned ln thls letter. And then strangely 
enough, he lncorporates that letter wlth other 
copies of letters which he stated represent other 
types of infractlons. In other words, lnfractions 
rolatlng to falše statemente or violatlons of a 
simllar type. Now, that ls another unusual clr- 
curostance relatlng to Macaluso. 

I hope you will pardon me for Jumping all over 
the lot, but b I talk here and look at the evidence, 
I ara reralnded of other faceta of thls trial which I 
think desorve your attentlon. 

Oetting back to the local touch. The obvloua 
presence in thls picture, ln the commission of thls 
crlme of a fingerman. The flngerraan of course was 
not present in the house during the coiimlssion of 
the crlme co that he could be 3een. You will recall 


that - 
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hR» EVSiiHOFF* Your Honor, I ara going to 
object to that. This 1b not an inference based 
on any teBtiraony. 

THa COURTi There ls no evidence that there 
was any flngerraan in this čase, However , the 
objeotlon ls o'erruled. Counsel has a right to 
reason and argue, and that ls what he ls dolng now. 

If the arguocnt o.r x*easoning does not meet with 
your approval, if lt ls not acceptable to you, 
reject it out of ha.id, Gentlemen. • 

MR. Dl IORIOí ílow, you will recall that the 
two perpetrators cntered this horné without masko. 
Their faces were e*p03ed, and there appeared to be 
no fear on their part of detection b> way of recogni- 
tion, which might háve been possible lf they wera 
two local individuals. V/hlch fortifies the contention 
of the People that although the flngerman was in 
fact a local lndlvldual, becauae of the Information 
which waa obviously p03seesed b:, the perpetrator3 , 
tho actual perpotrators could rtasonably be assumed 
to háve been outsidor3 vho had no fcar of being 
recogniíicd during the cour&e oť the conraiBsion of 
this crlrae. 

Hr. dauth brougnt out ln hio summutiou that 
if Qlglio were not in Jali, he would be seated ln 
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řlR, EVSi2l0í??i Your ilonov, I am going to 
Object to that. This iu not an inference baaed 
on any testiraony. 

TH£ COURTx There Is no evidence that there 
wae any fingennan in this čase. However, the 
objection is overruled. Counsel has a right to 
reason and argue, and that ls what he is dolng now. 

If the argument or x*ea8onlng does not meet with 
your approval, if it ia not accep table to you, 
reject it out of hand # Gentlemen. • 

MR. Dl IORIOi Now, you will recall that the 
two perpetrators entered this home without maska. 
Their faces were e*p03ed, and there appeared to be 
no fear on their part of detection b* way of recognl- 
tion* which might háve been possible if they were 
two local individuals. Which fortifies the contention 
of the řeople that although the fingennan was in 
fact a local individual, because of the Information 
which was obviously posseosed by the pei’petrutor 3 1 
the actual perpctrator6 could reasonably be assumed 
to háve been outsidera who hud no fear of being 
recogniicd during the cour&e of the coramiBaion of 
thi3 crirae. 


Wr. dmith brougnt out ir» hio eicumution that 
if Oiglio were not in Jali; he would be seated in 
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to be cajlly forgottan. And you háve got to 
"””“’ ar that t he fao „ of ^ 

alleged perpatratora w.re aeen phyalcally by th „. 
two women wlthln a month or flv. w.eka after tha 
commlaalon of tha crlme. And to thlnk that thay 
would hava forgottan, ln a flve-waelc period thay 
wouid hava forgottan th. faoa, or th. fao.a of tha 
parpatratora oř thi. crlma, i, lncradlble. 

Vou Mil remember durlng tha oourae of tha 
trial whan tha two ladlea teatlfled, whan Mra. 

Bonopane waa on tha atand and I aakad her to point 
out tha defondanta, thara waan't ona ounca of 
haaltancy. She polntad out Palermo and aha polnted 
out Saltzman without a „uaatlon. and aha aald thoaa 
tha two man who hold ua up on th. 23th of January. 
And thara waen't any doubt about It. Thera waan't 
• doubt that aha axpreaaad whan aha aaw tha photographa. 
When aha aaw tha photograph of Palermo, aha waa nlnety- 
nlne per cent aura. But when aha aaw hlm ln tha 
fleoh, aha waa poaitlva that that waa tha Indlvldual. 

If you look at thelr facoa, look at Palermo', 
race and aay to youraalf, ‘ 1 » that th « oť . 

íoca that would ba eaay to forgatt” Look at Saltvman'a 
faca. if you could aee hlm bahlnd hla attornay. 

NH. íiMJXHi I will bo glad to njovo. 
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(Mr. Smlth chancee location.) 

MR. pí IORIO* Yes. Look at Saltzinan 1 o face. 

Say to youroelves, "la that the klnd of face that 
would ba eacy to forget? 1 Xs that ono oi tho 
faceless people who you aometlroea oee and they 
resetnble nobody? Thooe faces háve doflnito charac- 
terlatlca, lf you look at them. And lt la fair to 
assume tnat these women wno oaw thoBo facee undor 
the clrcumstancea deaerlbed to you, wlll retnembor 
thoce faces as long ae they 11ve. 

Now, Mr. Smlth, at the completion of hle 
aunroatlon, sald to you Jurors that if your decislon, 
lf your verdict 1b not a proper verdict, and not 
conslstent wlth the evidence, you wlll go through 
tne rest oť your llfe wltn the gnawing doubt that 
wlll haunt you Tor the rest of your llfe, Now, 
let tne make a comment on that altuatlon. If you 
Juroro are convlneed beyond a reaeonable cioubt of 
tho gullt of these two defendants, and you bring 
back a verdict ol* not gullty, you wlll go through 
llfe wlth samo gnawlng doubt that Mr. Smlth reierB 
to, lf you find thom guilty without guod ivaaon. 

In other worda, if you are convlneed oť the 
gullt of thoco dafendunts bayond u i*eaoonable doubt, 
you muat convict. In good conacienoe you muat convlct. 
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If you want to go through liro without the gnawlng 
doubt that Mr. Salth alludod to, I thlnk it ls your 
duty ao Jurora to do the right thing, and ir you 
are convinced beyond a rcasonable dcubt oř the 
guilt of these two defendants, your verdiot should 
be gullty as oharged* 

Thank you very much. 

(Mr. Dilorio concludoa at 2 138 p.m.) 

T113 COURT* Mr. Foroinan and Gcntlemon of the 
Jury, lt ia obvioua that wro the Court to commence 
its chargo now, you would n^t begln deliberating in 
this ca3e untii cloao to four o'clock. That would 
be unfair and unreasonable. I also háve In mind 
that ona of your nuiater rauot appcar at sohool úhore 
ho coramenceo hlo atudlos at ťlve oř 5*30, for whlch 
reason ho must leavo here at 4*30, Theroforo, we 
will řeceoo now untll tomorrow mornlng to reassemble 
here at ten o'clock proraptly* Z will charge you as 
to the law, and you will probably begln your de li bera- 
tlona at about 11:30* So that X will now rccess untll 
toaorrow noming at ten o'clock. 

Pleaoe do not diaouoa the čase among yoursolveo, 
form no oplnions whateoover. Do not let auyono talk 
wlth you about the caoe* Agaln X cay, chould you be 
readinj a nev/apaper and chould your attontion be 
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aster and two newspaper reporters. An examination of Wolff, 
TVhite and Gaston and a further examination of Paster which 
they desire was properly denicd thcm. Notliing that they might 
discover from YTliite and Gaston could rendcr the defendants* 
reliance upon their reports irresponsible or reckless. It would 
be futile, indeed, to allow thcm to interrogate Wolíf oř to ques- 
tion Paster further in the hope of getting them to change their 
well-documented stories. 

The order appealed from should be affirmed, with costs. 

Judges Burke, Breitel, Jasen, Gabrielu, Jones and Wacht- 
ler concur. 

Order affirmed. 


The People oř the State of New York, Respondent, v. Thomas 

Palermo, Appellant. 

Argued Mareh 13,1973; decided Apríl 25, 1973. 

. • • 

Crimes—robhery—srand larceny—defendant, becanse oř disrupthre con- 
dnct during lummation of prosecutor, was properly ordered gagged— tria! 
court did not abuse discretion in metbod ušed in restoring order to courtroom. 

Defendant, wbo w is indicted with a codcfendant for baríng bound, held at gun 
point and robbed two women in tbeir home, was ordered gagged becanse 
of dismptive acts committed doring tbe summation of the prosecutor. Defend- 
anťs aetions constituted dismptive conduet, and subjected him to the possibility 
of aanetion. In ríew of the warning given the defendant, the short duration of 
the gagging, and the prompt removal of the gag upon the defendanťs concession 
to observe reasonable and responsible court procedures, the trial court did not 
abuse its discretion in the metbod ušed in restoring order to the courtroom. 
Defendant was not depríved of his right to counsel during the duration of the 
gagging. It was rticoved prior to the resumption of the court proceedings fol* 
lowing the disruption. Furtbermore, any objcction to binding and gagging on 
the ground that it would carry some stigma of guilt, is not warranted where, as 
bere, the jury lcnows the reasons for having the defendant restrained. 

Ptopl* v. Palermo , 36 A D 2d 1024, affirmed. 

Appeal, by permission of an Associate Judgc of the Court of 
Appeals, from an order of the Appcllatc Division of the Suprcme 
Court in the Second Judicial Department, entered May 24, 1971, 
which aflirmed a judgrnent of the Suprcme Court (Michael 
Keiín, J.), rendered in Riehmond County up^^a verdiet con- 
victing defendant of the crimes of robbery iflPic first degree 
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(Penál Law, § 1G0.15) and grand larceny in the sccond degree 
(Penál Law, § 155.35). 

Eyman Bravin for appellant. I. The physical restraint of 
the accused deprivod him of a fair and impartial trial; compelled 
him to be a witness against himself; denied him his right to 
confer with counsel and restrained him of his liberty vithout 
due process of law. ( Illinois v. Allen, 397 U. S. 337.) H. The 
gagging of appellant 'violated his rights against. cruel and 
unusual punishment under Federal and State Constitutions. 

John M. Braisted, Jr., District Attorney (Norman C. Morse of 
counsel), for respondent. I. The gagging of Palermo was jus- 
tified by the circumstances and quickly ended his disorderly 
behavior. ( Illinois v. Allen, 397 U. S. 337; Ckapman v. Cali- 
fornia, 386 U. S. 18; People v. Kingston, 8 N Y 2d 384.) D. The 
gagging of defendant Palermo did not violate his right not to 
be subjected to cruel and inhuman punishment. 

Gabrielu, J. On asserted grounds of the violation of the due 
process clause of the United States Constitution and the claim of 
cruel and unusual punishment during the course of his trial on 
charges of robbery, first degree and grand larceny, second degree, 
the defendant seeks to háve' his convictions on these charges 
reversed. The trial followed his indietment, along with a code- 
fendant, for having bound, held at gun point and robbed two * 
women in their home. 

Defendant’s ground for řeversal focuses on the order of the 
Trial Judge in directing that he be gagged because of disruptive 
acts committed during the summation of the proseeutor. Fol- 
lowing several remonstranccs, the court reportér noted that 
« (d)efendant Palermo confere with Mr. Evseroff [defendanťs 
attorney] in audiblc tone ”, after which the minutes reflect that 
the f ollowing occurred: 

** the court: Just a moment, please. Now there must be 

absolute silence at the counsel table. 

*• defendant Palermo: I can't talk to my lawyerí He is afraid 
of rnc herc, I can’t talk to my lawycr. I háve to stand bere and 
watch mysolf be framedt 

** the court : You will be bound and gagged if you continue. 
quict. 
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“ defexdaxt Palermo: I don’t want to sit here and be framed. 
“ the court: You will be bound and gaggcd on one more 
outburst, Mister, one more. 

“ defexdaxt Palermo: You didn’t give me a fair trial through- 
out the whole thing. 

“ the court : Get a gag, will you pleaset 
“ defexdaxt Palermo : And you were a graft taker as a lawyer. 
“ the court: Get a gag, please. 

“ defexdaxt Palermo: Get anything you want. I can’t get a 
fair trial. You don’t give my attorney half a chance. 

“ the court: Mr. Foreman, Gentlemen of the Jury, please pay 
no attention. 

“defexdaxt palermo: Pay attention to everything thaťs 
prejudicial. You wouldn’t even let me approach the bench when I 
wanted to talk to you. 

“ the court: Gag the defendant. 

“ mr. evseroff : If your Honor please, I respectfully except. 

“ the court: You háve an exception. 

“ (Accordingly, Defendant Palermo is gagged.) 

, “ the court: Xow, I will remove that gag if he promises to be 
absolutely quiet. Counselor, it is your duty to ask him if he will 
be quiet, or does he prefer to remain gagged. 

“ (Mr. Evseroff confers with Defendant Palermo.) 

“ the court : Is he going to coninue his outbursts, or will he be 
quiet f 

“ mr. evseroff: If your Honor please, I respectfully object to 
this. 

“ the court: You had your objection and your objection is 
overruled, Mr. Evseroff. 

• • • 

“mr. evseroff: If your Honor please, I háve another applica- 
ti°n. At this time I respectfully move for a withdrawal of a 
Juror. 

“ the court: Motion is denied. 

“ mr. evseroff: Respectfully except. 

“ THE coup.t: Mr. Evseroff. 

“ mr. evseroff: Yes, your Honor. 
the court: \\ ill you ask your client if he will be quiet and 
permit these proceedings to continue or does he intend to mako 
gratuitous statementsf 
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“ (Mr. EvseroíT confers with Defendant Palermo.) 

“ mb. evseroff: He says, ‘ 1*11 be quiet,’ Judgé. 

“ THE court: All right. Please continue, Mr. Dilorio.” (Assis- 

tant District Attorney.) _ _ 

The gag was then removed and, although it is not expressly 
stated in the record, it is evident that its use was for no more than 
a few minutes. 

We are, of course, mindful that courts must exercise every 
reasonable eťfort to protéct against the loss of constitutional 
rights (Johnson v. Zerbst, 304 TJ. S. 458, 464), and of a defend- 
anťs right to be free of restraint during trial, in reasonable 
circumstances (Illinois v. Allen, 397 U. S. 337, rehearing den. 
398 U. S. 915). However, we find defendanťs arguments, 
attacking the constitutionality of the courťs action in directing 
that the defendant be gagged, without merit. The preservation 
of order and dignity during a trial is, of course, vital to the 
proper administration of justice in our courts and this may not 
be impaired by the contumacious acts of a defendant. 

The responsibility of guaranieeing that this atmosphere is 
maintained rests with the Trial Justice. The court’s duty in rela- 
tion to the proper means and guidelines to be followed in deal- 
ing with defendant committing disruptive acts during trial is 
governed by Illinois v. Allen {supra), where the Supremc Court 
concluded that “ trial judges confronted with disruptive, con¬ 
tumacious, stubbornly defiant defendants must be given suffi- 
cient discretion to meet the circumstances of each čase.” Noting 
also the absence of a panacea for dealing with disruptive defend¬ 
ants, the court further observed that at least three constitution- 
ally acceptable avenues exist, for dealing with defiant defend¬ 
ants: (1) hind and gag him; (2) cite him for ^ontempt; (3) 
exclude him from the courtroora {Illinois v. Allen, supra). 

It is not difficult to conclude that defendanťs actions consti- 
tuted disruptive conduct, and, therefore, subjected him to the 
possibility of sanction (cf. United States v. Seale, 461 F. 2d 
345,371 ;7» re McConnell, 370 U. S. 230, 235, 236; Commonwealth 
v. Snyder, 443 Pa. 433; People v. Mendola, 2 N Y 2d 270). In 
view of the warning given the defendant*, the short duration of 


•The majority in Illinois v. Allen (supra) did not speciflcally rcquire that a 
warning he. g iven prior to the imposition of each sanction but the concurring 
opinion á^ustice Brennax contained dictum that an adequate warning would 
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the gagging, and the prompt removal of the gag upon the defend- 
anťs concession to observe reasonable and rcsponsible court pro¬ 
ceduře?, tbe trial court did not abuse its discretion in the method 
ušed in restoring order to the courtroom. Defendant also 
attacks tbe gagging as constitutionally objectionable on the 
theory that he was deprived of tbe opportunity to confront his 
accusers and that his right to communicate with counsel waB 
abridged. It is significant here that defendant was not deprived 
of his right to counsel during the duration of the gagging. It 
was removed prior to the resumption of the court proceedings 
following the disruption. Furthermore, any objection to binding 
and gagging on the ground that it would carry some stigma of 
guilt, is not warranted in a situation as this where the jury. is 
cognizant of the reasons for having the defendant restrained 
(cf. Hernandez v. Beto, 443 F. 2d 634; United States v. Samuel, 
431 F. 2d 610; Oděli v. Hudspeth, 189 F. 2d 300, čert. den. 342 
U. S. 873). 

We also také notě of the courťs adequate instruction to the 
jury that they disregard the incident and plače no unwarranted 
inferences on it. 

Such matters as court decorum rest clearly in the sound dis¬ 
cretion of the trial court ( United States v. Roustio, 455 F. 2d 
366) and we uphold the exercise of the courťs discretion in this 
čase and add that, wherever practicable, sanctions directed for 
the mainienance of order should be imposed outside the pres¬ 
ence of the jury. Here, the conduct, occurred during a crucial 
part of the trial and, in the circui- tances of the ?ase, the court 
had the inherent power to act immediately in order to guarantee 
the preservation of order and the proper continuance of the 
proceedings ( Johnson v. Mississippi, 403 U. S. 212, 214; May- 
berry v. Fennsylvania, 400 U. S. 455, 463); and as suggested in 
Illinois v. Allen (397 U. S. 337, supra) oncc the goal of preserving 
order and decorum is achieved, every reasonable elfort should 
be made (as was doně here) to minimize the possibility of 
prejudice. 

be rťjjired (Illincis v. Allen, 397 U. S. 337, 350). Witbout deciding the question, 
it wotild seem advisable that, where practicable the defendant be warned that his 
conduct may result in the imposition of court sanctions (see Jones v. State, 11 
Md. App. CS0, wherein a warning was deemed nccessary nrior to having the 
defendant EhacV.ed and gagged). 
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Defendanťs other contentions are insubstantial and do not 
rise to the level of error requiring a reversal. 

Chief Judge Fuld and Judges Burke, Breitel, Jašek, Jones 
and Wachtler concur. 

Order affirmed. 


The People of the State of New York, Respondent, v. Johx V. 
Colclough, Appellant. 

Argued March 21, 1973; decided May 2, 1973. 

Crimet — assault—corroboration— where evidence austained conviction tm 
asaanlt in .econd degrea (Penál Law, § 120.05) and alao indicated that defend- 
ant might háve been gnilty of sexual crime requiring corroboration (Penál 
Law, §§ 130.65, 130.15), holding in People ▼. Radunovic (21 N Y 2d 186), wíll 
not be ertended to require corroboration of victim’* teatlmony. 

The evidence, which v as sufficient to sustain the conviction for assault in the 
second degree (Penál Law, § 120.05), also indicated that the dcfendant might 
háve been gnilty of sexual abuse in the first degree (Penál Law, $ 130.65), a 
crime which requires corroboration (Penál Law, § 130.15). The holding in PeopU 
v. Radunovie (21 N Y 2d 186) will not be extended to require corroboration of 

the victim’a testimony. 

PeopU V. Coldough, 39 A D 2d 882, affirmed. 

Appeal, by permission of an Associate Judge of the Court of 
Appeals, from an order of the Appellate Division of the Supreme 
Court in the First Judicial Department, entered June 22, 1972, 
which affirmed a judgment of the Supreme Court (Bersakd 
Naděl, J.), rendered in New York County upon a verdict con- 
victing defendant of assault in the second degree. 

Richard Steel for appellant. I. Failiire to corroborate all the 
elements of the crime required a dismissal of the indictment 
(People v. Doivns, 236 N. Y. 306; People v. Euglish, 16 N Y 2d 
719; People v. Young, 22 N Y 2d 785; People v. Lo Verde, 7 N Y 
2d 114; People v. Romano, 277 N. Y. 619; People v. Perez, 25 
A D 2d 859; People v. Masse, 5 X Y 2d 217; People v. Butt, 35 
A D 2d 585 ; People v. Augustine, 35 A D 2d 527; People v. Colon, 
37 A D 2d 21.) II. An intent to commit the crime chargcd can- 
not be implied. ( People v. Osinski, 281 N Y. 129; People y. 
Katz^Ě 0 N. Y. 361; People v. Rytel, 284 N. Y. 242; People y. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NSW YORK 

.... 


THOMAS PALERMO, 

Petitioner, 
- against - 
LEON J. VINCENT, 

Respondent. 


Appearances: 

JAMES O. DRUKER, Esq. 
Attomey for Petitioner 


73 C 844 


MEMORANDUM 

and 

ORDER 


I 

I 

I 


1 


BARBARA ANN SHORE, Esq., 
(HON. LOUIS J. LEFKOWITZ 
COMSTANCE E. MARGOLIN, 
Attorney for Respondent. 


, Attomey General, 
Esq., of Counsal) 


and 


DOOLING, D.J. 


After a jury trial in the Supreme Court, Richmond 
County, petitioner was convicted of robbery in the first de- 
gree and grand larceny in the second degree, and on June 27, 
19&9, he was sentenced to iraprisonment not to exceed 25 years 
in a State correctional faciUty. He was convicted with a co- 
defendant, Thomas Sheldon Saltzraan. Petitioner^ conviction 
was affirrned unanimously in the Appellate Division, Second De¬ 
partment, without opinion, 1971, 36 A PP .Div.2d 1024, and was 
unanimously affirmed in the Court of Appanls, 1973, 32 N.Y.2d 


L 
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The petition put forward three possible grounds for 
federal intervention. A1L arise on the record mede in the 
State court, and they háve not required an evidentiary hear- 
ing, nor has petitioner sought one. The points raised are: 
_firs_t, that the in-court Identification M by the two complain- 
ing witnesses was tainted when tested by Wade-Gilbert standards; 
second , that the prosecutor's summation deprived petitioner of 
a trial by its inf lamina tory and prejudicial nátuře j and, 

thtrd, that the court f s having the petitioner gagged^du^ing 
the closing argument of the prosecution denied him a fair trial. 

t 

The People's čase was that petitioner and Saltzman 
had gone together, after making a telephone appointment, on 
purported business to the house of Mrs. Eva Bonopane and Mrs. 

Lea Ario3ta, sisters who Uved together in Staten Island near 
a large gasoline Service station which they owned and operated. 
Having gained admittance to the house, the charge was, 
petitioner and Saltzman proceeded to rob the women, Saltzman 
holding a gun on then while petitioner ransacked the house. 

The search unearthed several thousand dollars in cash and 

| 

coins and some thousands of dollars worth of jewelry. The 

roboery took over an hour. Both complaining witnesses had 
amplo opportunity to obscrve the petitioner and no genuine 




Identification issue existed in petitioner's čase, vhatever 
may be said of his codefendant. Both complaining witnesses 
were taken to Manhattan police headquarters within hours after 
the roboery and separately viewed a very large collection of 
photographs; at that time the police were impotent to suggest, 
select or point out because there were no suspects. Both 
women independently selected the photograph of Palermo, the 

I 

petitioner, as one of the perpetrators, at the same time indi- 
cating that they could not be absolutely sure. After two in- 
completely evidenced episodes in which neither woman selected 
either petitioner or Saltzman as being among those present at 
two courthouse proceedings — the evidence does not indicate 
that either petitioner or Saltzman was at either plače to be 
selected— the women again idcntified petitioner — and 
Saltzman — when they saw them emerge from an office building 
in Yonkers while they were there in o police vehicle for the 

very purpose of seeing if they could select the men they were 
accusing. 

The trial court conducted a hearing, applicd the 
approprinte constitutional rules to the evaluation of the 
testimony, and on ample evidence concluded that, whether or not 
theie were iropropar showups, they had not tainted the genuine 
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Identification derived from the women's actual experience of 
the robbery itself; simply, they knew that the petitioner 
was one of the men who had robbed them. The conclusion was 
inevitable on the evidence as to the petitioner, and it in- 
volved no transgression of any of his constitutional rights. 

i 

The trial in many ways was unsatisfactory. For 
reasons difficult to determine from the black and white rccord 
the trial atmosphere could not be kept steady and even. 

The defendant Saltzman, putting up really only the 
issue of Identification, took the witness stand and denied 
that he even knew petitioner at the time of the robbery in 
January of 1968, and, of course, denied the robbery. His 
counsel 1 s summation claimed mistaken identity and he argued 
that the women had failed to piek out a picture of Saltzman 
from the police display on the day of the robbery, but that 
both had indieuted thatone Nicholas Giglio — who had the best 
of alibis, for he v/as already in jail ~ — looked somewhat like 
the second robber. Uhile the record is reasonably clcar that 
neither woman said or meant that Giglio's picture was seleeted 
as that of the second robber but had said only that he was a 
person of that sort of appearancc, counsel made what he could 
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out of the casual testimonial confusions. There was no evi¬ 
dence that Saltzman's picture was among those exhibited; it 
should not háve been, for he had no record. 

Petitioner's čase by the time his counsel rose to 
close for him was an utterly impossible one. Not only was 
the Identification evidence beyond doubting, but any hope of 
introducing a doubt had been destroyed by a disastrously un- 
successful attempt to prove an alibi (of which the People had 
not been given the required notice -- the Court nevertheless 
allowed the evidence). The proof was sought to be made through 
two wítnesses, a policenan from New Jersey who testified that 
he hod arrested petitioner and served two summonses on him in 
Lodi, New Jersey, at practically the moment of the robbery on 
Staten Island, and a diaraond merchant and platinum ring-settings 
manufacturer, Rackover, who allegedly was with petitioner and 
sleeping on the back seat of the car when petitioner was ar¬ 
rested (the car was Rackover's car, allegedly being lent to 
the petitioner to drive from Long Island to Pennsylvania be- 
cause petitioner wanted to visit his aunt). Petitioner's 

t 

counsel sunrned up bravely but hopeles 3 ly on the alibi defense, 
and, on the issue of Identification, c:cploitcd the supposedly 
suspicious "failure" of the officers who conducted the first 
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investigation, and who supervised the exaraination of the 
photographs at headquarters, to list as suspects or possible 
suspects either the petitioner or Giglio, when they made their 
report of the robbery still later on that day. 

Defense counsel completed their summations about 
twenty to twelve. The District Attomey suggested that the 
jury be sent to lunch at that time and the Court did so over 
the objection of counsel for the defense who were insistent 
that the District Attomey be required to sum up at once. 

After the jury had oeen excused, petitioner's counsel renewed 
the exception with some insistence and the Court somewhat im- 
patiently overruled the objection and at that time Saltzman's 
counsel disassociated himself from the objection. 

The prosecutor stated that there was, of course, no 
quastion about the time of the crirae and the fact that it had 
occurred. He then argued (Tr. 1191) that the method ušed by ' 
the perpetrators of the crime — infcrentially, as shown by 
the evidence — 'S/as a highly professional job. This wa 3 not 
a crime committed by novices. This x/as a crime committed by 
professionals in a highly professional manner." Then the 
prosecutor detailed the undenied evidence about the approach, 






the appearance of the defendants in the guise of businessman, 
their initiation of what seeraed to be a business meeting, the 
sudden production of the gun, the use of rubber gloves, and 
the systematic search of the house until the several thousand 
dollars cash and some $10,000 in jewelry were located. The 
prosecutor referred to certain evidence indicating that there 
had been some reconnaissance, since the robbers seemed to 
know where the safe, etc., were. The prosecutor argued 
(Tr. 1197-1198) that a local individual had probably brought 
the two defendants, who lived in Queens, in on the robbery to 
avoid identification. Then the prosecutor proceeded to the 
evidence that the two detectives took the two women to police 
headquarters in Manhattan (Tr. 1198) "for the purpose of view- 
ing photographs in what is commonly known as an M.O. filé, 
modus oporandi filé." This reference to a modus ooerandi filé 
at police headquarters went back to testimony brought out by 
petitioner's counsel on his cross-exanination of the two de¬ 
tectives (Tr. 595-93, 697-98). One of the detectives testi- 
fied (Tr. 697-93) that they had taken the two women to Man¬ 
hattan 

"to what is called the modus upernndi filé, 

on the fourth iřloor in Police Headquarters, 

Broorae Strcou. " 



Petitioner's counsel inquired about the principle on which the 
pictures were selected for display to the two women,asking 
(Tr. 706): 

Q And were these pictures of people picked 
out in a certain manner? In other words, 
did these people háve certain physical 
characteristics? 

A Yes, sir. 

Q Did these characteristics coňforra to 

w hat the ladies had earlier told you with 

respect to the characteristics of the 

alleged perpetrators of the crime? i 

A It was the crime classification and physical 
description." 

Counsel for Saltznan in his examination of the same detective 
(Tr. 725) referring to the examination of the pictures at 
Police Headquarters asked: 

Q And you made a preselection of how many 
files, you and your brother detectives? 

A P.obbery classif ication only. 

The prosecutor in his closing argumerc continued to 
outline the evidence, and, tuming to the testJoony of Macaluso 
the poiiceraan vho claimed that he had arrested the petitioner 
in Lodi, New Jersey at the very time of the robbery, he at- 
tacked it root and branch. líc characterized Macaluso's testi- 
mony (Tr. 1203) as a "strange fabrication of testiinony" and 
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went on to say that 


li 


• . . there is always a question that the 
person who is offering the alibi might be 
wrong on the dáte or the time. But going 
aclc to oy originál assumption that this 
particular roobery was conmitted by pro- 
fessionals, you háve the pat situation here 
of «™onses being produced, allegedly served 

a í ew J ? rsey » on 3 P art icular dáte, at 

particular time. How pat can an alibi be?" 


Ar^ing that the production of summonses actually dated to the 

very hour of the robbery and presented by a policeman was 

sinply too pat to be believed, the prosecutor continued 
(Tr. 1209) 

11°?.,!!?^ í* 1S ° situatlon «hich strikes ne 
... ^ c e ^ n S too pat. And consistent with 
he type of a situation vhlch you might con- 
sider contrived by professional robbers." 

Anticipating the argument that the jury night present to it- 

S6lf that the alibi worked petitioner only and did not 
cover Saltznan, the prosecutor continued by arguing that if 

the voněn's Identification, clearer as to Palermo than as to 
Saltznan, vas shattcred by perfect alibi testinony (Tr. 1210) 

" • . . vhy, it would cast out upon the other Identification 

The prosecutor went on. 


as a rnatter of logic. " 
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"So that when you think about the fact that 
they could háve put Saltzman in the car, when 
you analýza it, that night háve appeared too 
pat. And the reasoning on the part of a pro- 
fessional would be to work this thing out in 
such a way that it isn't too incredible." 

Describing Macaluso's testimony as fantastic, the prosecutor 
invited the jury’s attention to the fact that when he left f a 
witnesj stand, Macaluso (Tr. 1210) "sat in the courtroom as 
an interested spectator, and it appeared to me that his in- 
terest in this trial went fr.r beyond that of a simple alibi 
witness.” At that point counsel objected that the comment was 
not fair and his objection was overruled. The prosecutar 
went on to argue that when the witness^testified to his pre¬ 
sence at the arrest, Macaluso's presence in the courtroom 
made it possible for Rackover to identify Macaluso, seated in 
the courtroom, from the witness stand (Tr. 1211). The pro- 
secutor's attack on Rackover's testimony enphasized its many 
aspects of incrcdibility, and he argued that it implied a very 
close relationship bctween the petitioner and Rackover. He 
pointed out (Tr. 1214) that the charge was that Palermo com- 
raitted the robbery, and, if that wc: shown beyond a reasonable 
doubt, he asked whether it was not "a strange thing that 
there should be a relationship bctween a man allcged to háve 
committed a robbery involving the theft of jewelry and this 
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fellow Rackover, who was involved in the very same business? 
You vili remenber —" At that point petitioner's counsel ob- 
jected and the objection was overruled. Pointing to the kind 
of jewelry business that Rackover was in, that is,a merchant 
of diamonds in one of the diamond exchanges with an adjunctive 
factory in which he manufactured platinum settings, the pro- 
secutor continued (Tr. 1215), 

”Now, what more perfect compantion, what more 
perfect corapanion can a robber háve than a 
man involved in that kind of business, where 
jewelry is stolen 

Petitioner's counsel moved for a mistrial, and the motion was 


dcnied on the ground that the argument was one from the evi¬ 
dence which the jury was free to accept or reject. The District 
Attomey argued that the witnesses for the People were really 
not highly motivated to lie. Turning to Rackover and Macaluso, 
he argued that Macaluso had no motive to distort the truth 
unless it was possible (Tr. 1217) "that sometime after March 
of 1963 someone approached —Petitioner's counsel at that 
point interrupted, objected and moved for a mistrial; the ob¬ 
jection was overruled and the motion denied. The District 
Attorney continued, arguing that the strange circumstances 
surrounding the writing of the two allegcdly falsificd traffic 






summonses led to the conclusion that (Tr. 1218) "... there 
is something rotten in the State of Dennark. Now what would 
be the purpose, what would be the motive behind these actions 
which are so highly suspect? Could it háve been a payoff of 
some kind? Could he háve been ——". Defense counsel broke in, 
and again moved for a mistrial. The motion was denied, the 
Court saying that the District Attomey was presenting an argu¬ 
ment suggesting possible motives for the police officer's con- 
duct which the jury could infer from the evidence. 

It was imraediately in this context that the outburst 
and gagging incident occurred, which will be discussed later. 
After the gagging episode, the prosecutor resumed, tuming 
his attention to Rackover, emphasizing the closeness of the 
friendship that the Sunday trip implied, and asking the jury 
to ask itself what Rackoveťs motives would be (Tr. 1222) 
in trying to seli you a bili of goods." He concluded by sug¬ 
gesting, (Tr. 1223), "could it háve been a profit motive?" 

Again there was an objection, which was overruled. The District 
Attomey then asked the jury whether it was not possible 
that petitioner was able to unload the loot from this job 
with a man like Rackover (Tr. 1224), "[a) perfect drop for 
fruits of a crine of this type." Pctitioner '3 counsel objcctecT" 
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strenuously, arguing that there was no foundation in the evi- 

| 

dence for such an inference. The objection was overruled and 
counsel's argument was rejected, while the jury was left clear 
in the idea that it was for it to determine whether to accept 

i 

or reject the inference. The prosecutor, finally, referring 
to Saltzman's testimony that he had never met petitioner be- 
fore the arrest, made the argument that there was evidence that, 
at least after their joint arrest, the two defendants had be- 
come friendly and their wives had become friendly. The pro - 
secutor argued guilt of association from this, suggesting that 
if they had never net before, Saltzman, who had no criminal 
record whatever and a good enployment record, would háve fully 
withdrawn hiraself from petitioner and sought to disassociate 
hinself from petitioner, particularly since the identitication 
testimony was so nanifestly weaker as to Saltzman. That he did 
not do so, the prosecutor argued, supported some sort of in¬ 
ference that actually the association was an older one than ' 

| > 

Saltzman claimed. 

| 

It will be seen, thcn, that the alibi testimony and 
the attack upon it, and in consequence the attack on the 
possiblc motivation ot řmcnluso and Rackover, was vcry 
important in the čase. This was added to whcn the Court put 

r 

_ ' ,, ■ _, _ . ~ _ ' _ | 
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the mitter in thls perspectiva in its lnstructlons on the 
alibi matter (Tr. 1306): 




i 



"You may ask yourselves, was the witness or 
the witnesses who testified as to the alibi, 
in their recitál of their testimony, were 
they accurate in every detail. Vře re they 
substantially in accord, were they too accurate, 
or were they inaccurate or evasive. That is 
your right, Gentlemen of the Jury. You háve 
r ight, in considering this testimony, to 
inquire whether or not there was any common, 
mutual interest among the alibi witnesses, 
which interest might affect them to the extent 
of creating or helping to create a falše alibi. 
Or is their testimony prompteá solely in their 
desire to assist in the true administration of 
justice, in order to vindicate an innocent 
defendant?" 

And in the part of the instructions in which the Court mar 
shalled the evidence, the Court stated (Tr. 1322-23), in 
speaking about the trip the two women made to Police Head- 
quarters to review photographs, 

"... They said they went with the police to 
Criminal Identification Filé, the M.O. Filé at 
Police Headquarters, where they were shown 
about 500 photographs. 


* * * 

. . . In the Police Headquarters M.O. Unit, 
Mrs. Eonopane said she picked the photograph 
of the defendant Palermo. Mrs. Ariosta°alšo 
said . . . she picked the photograph of the 
defendant Palermo. Kach one separatčPly told 
the police officers that a photograph of the 
man by the name of Giglio, whilc^he was r.rss 
r :i a - ! “ ■ 'n i t t~ r m | jynTiiu■ ! nuj 




"not the man who committed the acts, while 
he was not one of tha raen, did háve a 
hairline or a certain characteristic feature 
which resembled the hairline or a certain 
characteristic feature of the defendant 
Saltzman." 

In thi3 total setting it will be seen that the re- 
peated references to the professionalism of the job and the 
repeated appeals by the Eistrict Attorney to the jury to con- 
sider the supposed expertise shown in the perpetration of the 
robbery, was necessarily an insistence that Palermo at least 
was a known robber with a modus operandi who was at minimum 
known to the police, had very likely been arrested, and had 
probably been involved in a robbery characterized by some com- 
parable podus operandi . The People did not present the photo- 
graphic pickout as part of their direct identification testi- 
mony. After a perfunctory effort to avoid spelling out the 
meaning of M.O., no effort was really made by defense counsel 
to prevent the police officers from describing explicitly the 
circumstances of the visit to headquarters or the nátuře of 
tha photograph group that was presented to the witnesses. 

Arter the first mention, neither defense counsel, who opened 
the matter up, nor the Court, nor the prosccutor seetaed at all 
to avoid explicit mention of what ordinadly would be a matter 
oí prompt and strenuju:; ubjection. That is instanced by the 
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objection that was promptly nade to Saltzman's testinony^of 
an ambiguous sort — that he and the petitioner had met for 
the first time on the occasion of thsir joint arrest soaetine 
in February, whereas apparently the arrest in the čase on 
trial dld not occur until March. There was great objection 
to this testimony, and the Court adroitly headed it off in 
order to avoid precisely the implication of prior arrest on 
another crime which the testimony about the trip to headquarters 
so richly and pointedly furnished. 

Nor could there be much doubt that in the State 
Court, as in this, the matter, if objected to at trial and 
raised on appeal, would háve resulted in a reversal. See 
Peoole v. Williams . 2d Dept. 1972, 39 App.Div.2d 970; cf . 

People v. Hecklér , 1963, 13 N.Y.2d 168. Comoare United States 
v_,_ Hnrrington , 2d Cir. Dec. 23, 1973, slip op. 1007. The ex- 
planation for the freedom with which the jury were allowed 
to reaiize that petitioner's picture was in a police modus 
ooerandi filé for accused or convicted robbers appears to lie 
in petitioner's hopeles3 identification situation: he had to 
attack the showing of the photographs somehow. The Wade 
hearing, not in the jury's presence, had familiarizcd Court 
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and counsel witn all of the materials, and, apparently, it 
did not occur to anyone to devise and persist in some means 
of inaking the comparison proceduře neutrál in tone without 
htndicapping cross-exaraination. None of the references to 
professionalism" in the suniraation of the prosecutor was, 
therefore, objected to by defense counsel, although he was 
nothing loath to object strenuously when occasion demanded. 

^^"^^ting the remarks roadc in the sunsnation together 
with the M.O. filé evidence and the remarks included in the 
Courťs charge as exposing petitioner to a plain inference 
that he was a robber with a modus operandi known to the police, 
it nevertheless cannot ba said in the very speciál circum— 
stances that there was a transgression of fair trial standards 
of constitutional dimensions. People v. Williams and People 
v. Meckler, and United States v. DaCicco . 2d Cir. 1970, 435 
F.2d 473, and United States v. Harrinston . condemn as funda- 
mantally unfair such introduction, in whatever fóra, of evi¬ 
dence of other erines not othervise relevant and competent, but 
that objection was not by the end of the trial, and is not at 
this point, available to patitioner. Certainly if it could 
háve been raised after verdiet and despite the want of an 
objection in the State Cotirt, it cannot be treated as a 
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constitutional violation open to chailenge collaterally in 
the federal court after unanimous affirmances of the verdict 
and judgment in the State Courts. Cf. Buchalter v. New York , 
1942, 319 U.S. 427, 431; United States ex rel. Castillo v. Fay , 
2d Cir. 1965, 350 F.2d 400, 401; contrast United States e:c rel. 
Haynes v. McKendrick. 2d Cir. 1973, 481 F.2d 152, 159-161. 

The gagging issue raises questions of a somewhat 
although not entirely different sort. The interruptions that 
led up to the explosion came at the part of the People's 
sumtnation in vhich the assistant District Attomey was dilating 
on the iraprobabilities implicit in Rackover's testimony about 
his willingness to lend his car and himself to petitioner's 
request that he be driven to Pennsylvania to see his aunt on a 
Sunday, Rackover's only day off, and a day on which he was 
feeling unwell because of a virus attack. (Tr. 1213) The 
asástant District Attomey then toade the argument that if it 
was shovn that petitioner was a jewel robber in the čase before 
the jury, there would be strangeness in a jeweler's having a 
relation to a jewel robber. What next occurred can only fair- 

ly be presentcd by a reading of the record of that part of 

cl.Lv. 

the trial^ and the pages involved (Tr. 1214-1226) 1 attached 


i • 
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as Annex A. It will be seen from the transcript that the 
argument of the assistant District Attorney, repeatedly ob- 
jected to unsuccessfully, aor.ounted to inviting the jury to 
believe that the Macaluso - Rackover testitaony was so utterly 
incredible that the jury could fairly infer that the defen- 
dant had arranged for it, and in the čase of.Rackover the 
argument suggested that he, a jeweler, was a fence for pe- 
titioner, a jewel thiď, and was ready to testify for his 
supplier. Without rehearsing in detail the Macaluso - Rackover 
testiraony, it nust be said that few could believe it; in- 
trinsic incredibility is written all over it. \7hile petition- 
er s counsel had doně his best in his summation to páper over 
the ruinous cracks that appeared in it through the cross- 
exaraination, and, indeed, which appeared almost of necessity 
from the direct testiraony iteelf, the feeble structure of it 
was in collapse under the assistant District Attorney's ex- 
coriation in his closing argument. xt could not háve been 
easy for petitioncr or his counsel to see the escape ropě the 
testiraony was meant to supp.ly tumed into a noose for the 
petitioner, and to find the Court sustaining the right of the 
assistant District Attorney to irapress upon the jury the 
conclusion that not o.ity was the alibi falše, but that, if 
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falše, it had been subomed by the defendant, and put his 
guilt beyond peradventure. 

As appears, (Tr. 1219) petitioner spoke to his 
counsel, the Court heard his voice, stopped the District 
Attomey, and comraanded "absolute silence". Petitioner's 
outburst, the gagging, and the removal of the gag followed. 
There were no furthar outbursts, but, as reference to the 
transcript and to tne Annex shovs, the objections by counsel 
to the District Attomey's argument vere continued. Counsel 
v;ere neither cowed nor dissuaded from tha precise lina of ob- 
jection that had occasioned the outburst. 

As the Court of Appeals has recently pointed out, 
it is enormously difficult to recapture tha precise atmosphere 
of o trial or tne effect of matter appearing in the rccord on 
tne tone, tendency, and outcome of the proceeding. See 
United States v. Meiss . 2d Cir. 1974, slip op. 1463, 1476-1430. 
Herc, v/hen the outburst occurred, the trial was ncaring it 3 
end, the summation by the Pcoplc was critically important to 
the petitioner and his codefendant, and the trial judge was 
right to také drastic action. líc did not háve the advantagc 
of the later decision of Illinois v. Allen . 1970, 397 U.S. 337, 
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revarsing United States ex rel. All en v. State . 7th Cir. 1969, 

413 F.2d 232, 235, which had held that, rather than děny a 
defendant his right of confrontation 

''The propar course for the trial judge was 
to háve restrained the defendant by whatev^r 
means necessary, even if those means included 
ftís being shackled and gogged. 11 

United States v. Eentvsna . 2d Cir. 1963, 319 F.2d 916, 930, 

had sanctioned, although in the čase of outrageous defendant 

behavior of a calculated and degrading sort, the gagging and 

shockling of some of the defendants. while Allen disapproved 

of the gag as a £r eferred resort against the unruly defendant 

(397 U.S. at 344), it did not disapprove of it as a licit 

expedient of occasional resort. The ABA Advance Report on 

The Standards Relating to the Jod S e's Role in Dealing with 

Trial Disruptions, Par. C.l, treating the removal of the de- 

fendant from the courtroon as to be preferred over gagging 

or shackling, and repeating Allen 's qnalified disapproval 

of gagging as a proforred means of constralning obedience 

to the coorťs directions, was not published until May, 1971. 

Even thon it did not suggest that thore is no plače for the 

gag. The ABA manograph on The Function of the Trial Judge, 

puolishud in 1972, incnrporated in Par. 6.3, the text of 

P.ir. C.l of the Advnncc .(eport wj rlioi - 


A 1 1 








discussed at length in The Suprerce Court, 1969 Term, 1970, 

84 Harv.L. Rev.l, 190-100, and the comment voiced doubt and 
misgiving about the boundaries of the problém, the permissible 
range of Solutions, and the dilemna presented by the unruly 
defendant in his effort to defeat fair trial or to protest an 
unfair trial by useless and inadequate means. i 

It is easy to infer in the present čase that the 
Court did not expect to háve to carry out its threat, or act 
upon its warning — if it was a warning rather chán a threat. 
Hod that been its expectation, it certainly would háve excused 
the jury. It is, however, of importance to notice that no 
step in the čase was actually takcn during the brief time 
while petitioner was gagged. The period during which petition- 
er v7as gagged was fully occupied by colloquy between the Court 
and petitioner's counsel, at the end of which, when the 
petitioner indicatcd that he would comply with the Courťs 
direction, the gag was removed and the prosecution continued 
with its closing argument. 

The New York Court of Appeals carofully rcviewed the 
qucstion of faimess with very particular reference to the 
cpisode. It rully recognised the applicability of 
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Allen and the standards which, although soae time after the 
trial, Allen enunciated. The unanimous Court concluded that 
there was no ground for reversal. It cannot be said chat the 
conclusion arrived at in P etitioner's trial and in his appeals 
i n /New York courts reflects any deprivation of the defendanťs 
Fourteenth Amendment rights to due process. 


Accordingly it is 


ORDERED, that the petition for a writ of habeas 


corouš is dismissed and the writ is denied. 


Dated: Erooklyn, Net* York 
February /7/^ 1974. 




U. S. D. 
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